
THE BELGIUM-IRELAND AIR TRANSPORT
AGREEMENT ARBITRATION

by

Alfred L. MERCKX*
Licentiaat in de Rechten (Leuven)

LL.M., D.C.L. Cand (Me Gill)
Research Assistant, Me Gill University, Montréal

The Arbitral Award in the air transport dispute between Belgium and Ire
land, given at Dublin on July 17th, 1981 by sole arbitrator H. Winberg, is 
somewhat different from the few existing arbitrations in this field (1). The 
issue at stake was a capacity dispute between Belgium and Ireland on the 
Brussels-Dublin route (2). Rendered by a sole arbitrator as the resuit of a

(*) Sincere thanks are expressed to lJrof. P.P.C. Haanappel, Faculty of Law, McGill for 
his comments on a earlier draft. The final responsibility remains my own.

(1) For the text of the award, see appendixI I  and also Naveau, J., Away from  Bermuda? 
An Arbitration Verdict on Capacity Clauses in the Belgium /Ireland A ir Transport Agreement, 
8 A ir law  at 50 et seq. (1983). For the text of previous arbitral awards dealing with disputes 
under bilatéral air transport agreements, see Décision o f  the Arbitration Tribunal Established 
Pursuant to the Arbitration Agreement signed at Paris on January 22, 1963 between the United 
States o f  America and France, decided at Geneva on December 22, 1963, III I.L.M. at 668 
et seq. (1964); Italy-U.S. Air Transport Arbitration: Advisory Opinion o f  Tribunal (Given at 
Geneva, July 17,1965), IV I.L.M., at 974 et seq. (1965); Case Concerning the A ir Services Agree
ment o f  2 7 March 1946 (United States v. France), 54 I.L.R. at 304 et seq. (1979). See further 
Bradley, M.A., International A ir Cargo Services: The Italy-U.S.A. A ir Transport Agreement 
Arbitration, 12 M cG ill law  jo u rn a l at 312 et seq. (1966); Cot, J.-P., Interprétation de l ’accord 
franco-américain relatif au transport aérien international, 10 A.F.D.I. at 352 et seq. (1964); 
Damrosch, L .F., Retaliation or Arbitration - or Both ? The 1978 United States-France Avia
tion Dispute, 74 A .J.I.L . at 785 et seq. (1980); de Visscher, C., L ’interprétation de l’accord 
aérien France-Etats-Unis du 27mars 1964. Sentence arbitrale du 22 décembre 1963,1 R.B.D.I. 
at 1 et seq. (1966); Dutheil de la Rochère, J., L ’interprétation de l’accord franco-américain 
relatif au transport aérien international. Changement d ’appareil à Londres. Sentence du 9 décem
bre 1978, 25 A.F.D.I. at 314 et seq. (1979); Larsen, P.B., Arbitration o f  the U.S.-France A ir 
Traffic Rights Dispute, 30 J.A .L.C. at 231 et seq. (1964); Metzger, S., Treaty Interprétation 
and the United States-Italy Air Transport Arbitration, 61 A.J.I.L. at 1007 et seq. (1967); Monaco, 
R., Etats-Unis et Italie. Interprétation de l ’accord aérien du 6 février 1948. A vis consultatif 
du tribunal arbitral constitué par le compromis du 30 juin 1964 émis le 17 juillet 1965, 72 
R .G.D.I.P. at 461 et seq. (1968).

(2). In relation to a specified air route, the term «capacity» refersto the total riutnber of 
seats and, or cargo space carriers operating on that route can offer to the public during a parti-
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quick and unique procedure, the décision is highly practical and economic 
in nature. It highlights some questions of public international air law which 
have so far received little attention such as the recourse to analogy in the 
interprétation of bilatéral air transport agreements and the légal relation- 
ship between bilatéral air transport agreements and inter-carrier agreements. 
Finally, the décision is worthwhile to situate in the context of the present 
e e c  regulator y proposais in the air transport field.

I. THE DISPUTE

The opération of scheduled air services between Belgium and Ireland is 
governed by the bilatéral air transport agreement concluded in 1955 between 
the countries (3). The two governments mutually exchanged third, fourth 
and fifth freedom traffic rights in passengers, mail and cargo for their res
pective designated national air carriers (4). s a b e n a  Belgian World Airlines,

cular period (usually a week) as a resuit of the payload (total number of seats and, or cargo 
space) of the aircraft (aircraft capacity) flown on the route and the number of flights (frequency) 
during that period. In order to operate economically a certain percentage of aircraft capacity 
must be sold. This percentage called a «reasonable load factor» is generally assumed to be around 
60%. The unsold capacity below this percentage can be defined as «overcapacity». In other 
words overcapacity can be eut through adjusting the aircraft type or number of flights without 
the carrier losing actual traffic, see Cheng, B., The Law o f  International A ir Transport, Lon- 
don, Stevens at 411-412 (1962); Naveau, J., Droit du transport aérien international, Bruxelles, 
Bruylant at 97 et seq. (1980); O’Connor, W ., A n Introduction to Airline Economies, New York, 
London, Praeger Publishers at 41 (1978); Wassenbergh, H ., Public International A ir Trans
portation Law in a New era, Deventer, Kluwer at 31 (1976). As the present dispute deals only 
with scheduled international air services, the capacity régulation of non-scheduled internatio
nal air services will be left out of the further discussion. On the distinction between scheduled 
and non-scheduled air services, see Matte, N., Traité de droit aérien-aéronautique, Paris, Pedone 
at 148 et seq. (1980); Merckx, A ., New Trends in the International Bilatéral Régulation o f  A ir  
Transport. 17 E.T.L. at 138 (1982).

(3) A ir Transport Agreement between the Government o f  Belgium and the Government o f  
Ireland, signed at Brussels the lOth September 1955 c a t c  (55) 197, hereinafter cited as the Bila
téral Agreement. See also Exchange o f  Notes betweeen the Government o f Ireland and the Govern
ment o f  Belgium modifying the Annex to the A ir Transport Agreement o f  lOth September 1955, 
Dublin, 16th December 1957, c a t c  (55) 197A. On bilatéral air transport agreements in géné
ral, •see Haanappel, P ., Bilatéral Air Transport Agreements - 1913-1980, 5 t h e  i n t e r n a t i o n a l  
t r a d e  l a w  j o u r n a l  at 241 et seq. (1980).

(4) The first two «technical freedoms of the air», i.e. the right of over-flight and technical 
stops were exchanged on a multilatéral basis in the International A ir Services Transit Agree
ment to which both Belgium and Ireland are parties. (See Ic a o  Doc. 7500). The so-called «com
mercial freedoms of the air» are exchanged on a bilatéral basis. The «third freedom» is the 
right to pick up traffic in the home State of the carrier destined for foreign States on the route. 
The « fourth freedom » is the right to pick up traffic in a foreign State on the route destined 
for the homé State of the carrier. The « fifth freedom » is the right to carry traffic in both direc
tions between foreign States on the route. For a detailed analysis of the «freedoms of the air», 
see Cheng, B., op cit., note 2 above, at 9 et seq.; Guillot, J., L ’économie du transport aérien. 
Libertés de l'air et échanges de droits commerciaux, Bibliothèque de droit maritime, fluvial, 
aérien et spatial, Tome XVI, Paris, Librairie générale de droit et de jurisprudence at 17 et seq. 
(1970); Haanappel, P ., Pricing and Capacity Détermination in International A ir Transport. 
A Légal Analysis, Deventer, Kluwer at 10 et seq. (1984).



ALFRED L. MERCKX 701

as designated carrier of the Belgian Government, obtained traffic rights bet
ween Brussels and Dublin in both directions and between Brussels via inter- 
mediate points to Shannon and beyond, in both directions (5). Air Lingus 
Irish Airlines, as designated carrier of the Irish Government, was granted 
traffic rights between Dublin and Brussels in both directions on the one hand 
and between Dublin-Manchester-Brussels-Dusseldorf and/or Frankfurt in 
both directions on the other (6).
The régulation of capacity in the Bilatéral Agreement can be found in Arti
cle VIII coupled with Article XI (1):

«Article VIII
1) The capacity offered by the airlines of the contracting parties opera- 

ting agreed services shall be adapted to traffic requirements.
2) On common routes the airlines of the contracting parties shall take 

into considération their mutual interests so as not to affect unduly their 
respective services».

«Article XI
1) In a spirit of close collaboration, the competent aeronautical autho- 

rities of the contracting parties shall consult each other from time to time 
with a view to ensuring the application of the principles defined in this 
Agreement and in the Annex thereto and their satisfactory execution».

Article VIII is a very rudimentary Bermuda I  type capacity clause leaving 
the designated carriers the freedom to determine the actual capacity, subject 
to a periodical expost facto  review by both governments (Art. XI (1)) (7).

(5) See Bilatéral Agreement, Annex II, Table I.
(6) Ibidem, Annex II, Table II.
(7) Bermuda I  type capacity clauses go back to the Air Services Agreement between the Govern

ment o f  the United States o f  America and the Government o f  the United Kingdom o f Great 
Britain and Northern Ireland, February 11, 1946, T ias  1507, hereinafter cited as Bermuda I 
Agreement. The Capacity Principles of this agreement are stated in Para. 3 to 6 of the Final 
Act o f  the Civil Aviation Conference held at Bermuda, January 15 - February 11, 1946, t ia s  
1507. We will hereinafter refer to these principles as the Bermuda I Capacity Principles. The 
représentatives of the two Governments in Conference resolve and agree as follows :

« (3) That the air transport facilities available to the travelling public should bear 
a close relationship to the requirements of the public for suçh transport.

(4) That there should be a fair and equal opportunity for the carriers of the two 
nations to operate on any route between their respective territories (as defined in the 
Agreement) covered by the Agreement and its annex.

(5) That in the opération by the air carriers of either Government of the trunk 
services described in the Annex to the Agreement, the interest of the air carriers of 
the other Government shall be taken into considération so as not to affect unduly 
the services which the latter provides on ail or part of the same routes.

(6) That is the understanding of both Governments that services provided by a 
designated air carrier under the Agreement and its Annex shall retain as their pri- 
mary objective the provision of capacity adequate to the traffic demands between 
the country of which such air carrier is a national and the country of ultimate desti
nation of the traffic. The right to embark or disembark on such services internatio
nal traffic destined for and coming from third countries at a point or points specified 
in the Annex to the Agreement shall be applied in accordance with the général prin-
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Upon the conclusion of the Bilatéral Agreement, both countries also exchan
ged a Confidential Memorandum of Understanding relating to the agree
ment which determined inter alla that the exercise of certain fifth freedom 
traffic rights were subject to the conclusion of a pooling agreement between 
the designated airlines (8).

ciples of orderly development to which both Governments subscribe and shall be subject 
to the général principle that capacity should be related:
(a) to traffic requirements between the country of origin and the countries o f desti
nation;
(b) to the requirements of through airline opération; and
(c) to the traffic requirements of the area through which the airline passes after taking 
account of local and régional services».

On the Bermuda I  Agreement in général and the Bermuda I  Capacity Principles in particu- 
lar, see Baker, G., The Bermuda Plan as the Basis fo r  a Multilatéral Agreement, Lecture deli- 
vered at McGill Univ., Montréal, April 18, 1947, reprinted in Vlasic and Bradley, The Public 
International Law o f  A ir Transport, Materials and Documents, Vol. I, McGill Univ., Mon
tréal at 245 et seq.; (1974); Cheng, B., ,op cit., note 2 above at 412 et seq.; Cooper, J., The 
Bermuda Plan : World Pattern fo r  A  ir Transport, in Explorations in Aerospace Law. Selected 
Essays by John Cooper, Ed. by I.A. Vlasic, McGill Univ. Press, Montréal at 381 et seq. (1968); 
Haanappel, P ., op. cit., note 4 above, at 32 et seq.; Lowenfeld, A ., The Future Détermines 
the Past: Bermuda I  in the Light o f  Bermuda II, 2 A ir law at 2 et seq. (1978); Matte, N., 
op cit., note 2 above, at 230 et seq.; McCaroll, J.C ., The Bermuda Capacity Clauses in the 
Jet Age, 29 J.A .L.C. at 115 et seq. (1963); van der Tuuk Adriani, P ., The Bermuda Capacity 
Clauses, 22 J.A .L.C. at 406 et seq. (1955).

The opposite of the Bermuda I  type of capacity régulation is predetermination. Predetermi- 
nation consists of prior governmental approval or détermination of the route capacity and some- 
times also of frequency, schedules and aircraft type to be used, see Haanappel, P., op. cit., 
note 4 above, at 35-36. Predetermination can take various forms. The total route capacity and 
the way it has to be shared between the designated carriers can be determined in the agreement 
(see e.g. Articles 8 and 9 of the Agreement between the Government o f  Belgium and the Govern
ment o f  the Union o f  South Africa in regard to A ir Services, Pretoria, June 11, 1958, Ca t c  
(58) (189). The bilatéral air transport agreement can also contain the Bermuda I  Capacity Prin
ciples subject tó prior governmental approval of the actual capacity or the agreement can con
tain an agreed sharing formula (e.g. 50/50 division of route capacity) subject to prior governmental 
approval. In the last two cases predetermination can also be obtained by laying down an obli
gation on the carriers to conclude a capacity agreement which has to be approved by both govern
ments. Sometimes even a pooling agreement can be required or permitted. The latter can be 
defined as a contract sui generis between airlines for the opération of some or ail of their servi
ces on a common route according to a capacity share between the two carriers. The contract 
always provides a formula for the allocation of revenues and sometimes of the expenditures 
resulting from such opérations, see Cheng, B., op. cit., note 2 above, at 278 et seq.; Dutoit, 
B., La collaboration entre compagnies aériennes. Ses formes juridiques. Etude de droit inter
national, Lausanne, Nouvelle bibliothèque de droit et de jurisprudence, at 131 et seq. (1957); 
Naveau, J., Les accords de pool entre les entreprises de transport aérien, 6 E.T.L. at 198 et 
seq. (1971).

A more recent method of capacity régulation has been introduced in the so-called «libéral» 
bilatéral air transport agreements recently concluded by the USA with a number of countries 
including Belgium, Germany and the Netherlands. This method relies upon compétitive res- 
ponses of carriers to market forces and on abrogation of direct governmental control, see Haa
nappel, P ., op. cit., note 4 above, at 143 et seq.; Merckx, A., op. cit., note 2 above, at 123 et seq.

(8) See infra, text to notes 28 and 29. The capacity clause of the Bilatéral Agreement does 
not contain the classical restriction on fifth freedom traffic rights found in the Bermuda I  Capacity 
Principles, see supra, note 7.
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Until the summer of 1979 only Air Lingus operated between Dublin and 
Brussels. Beginning in the summer of 1979 Air Lingus terminated its fifth 
freedom opérations between Brussels and points in Germany. At the same 
time s a b e n a  resumed its opérations on the Brussels-Dublin route pursuant 
to the conclusion of a pooling agreement with Air Lingus.

Soon after the Belgian national carrier resumed its service it became appa
rent that both airlines, but especially s a b e n a ,  were operating at abnormally 
low and economically unjustified load factors (28% during the summer 
months, 19% during the winter months). SABENA held the view that this 
situation was not in conformity with the capacity principles of the Bilatéral 
Agreement and insisted on a curtailment of capacity. The Belgian national 
carrier suggested that there be eight flights a week, to be equally divided bet
ween the two carriers, instead of eleven flights a week (7 for Air Lingus and 
4 for s a b e n a ) .  As efforts to obtain a solution through direct negotiations, 
first at an inter-airline and then at an inter-governmental level, failed both 
governments decided to refer the matter to arbitration.

II. THE PROCEDURE

Article X of the Bilatéral Agreement lays down the following procedures 
for the settlement of disputes: (9)

«1) Any disputes relating to the interprétation and application of this Agreement 
or the Annex thereto which cannot be settled by direct negotiation shall be submitted 
to arbitration.

2) Any such dispute shall be referred for décision to the Council of the Internatio
nal Civil Aviation Organization.

3) Nevertheless, the contracting parties may, by mutual agreement, settle the dis
pute by referring it either to an arbitral tribunal or to any other person or body desi
gnated by them.

4) The contracting parties undertake to comply with the décision given».

(9) On bilatéral air transport agreements and dispute settlement in général, see Cheng, B, 
Dispute Settlement in Bilatéral A ir Transport Agreements, in Settlement ofSpace Law Dispu
tes. The Present State o f  the Law and Perspectives o f  Further Development, St u d ie s  in  a ir  
a n d  s p a c e  l a w , Vol. I, Ed. by K.H. Böckstiegel, Köln, Cari Heymanns Verlag K.G. at 97 et 
seq. (1980); Larsen, P., Arbitration in Bilatéral Air Transport Agreements, A r c h iv  f ü r  l u f - 
t r e c h t  at 145 et seq. (1964); Wessberge, E., L ’arbitrage et les accords internationaux de trans
port aérien, 14 R.G.A. at 3 et seq. (1951).

(10) See Bermuda I  Agreement, Article 9. IcAo (International Civil Aviation Organization) 
is a specialized Un agency which was set up by the Convention ori International Civil Aviation 
signed at Chicago, December 7th, 1944 (Ic a o  D oc . 7300/5), hereinafter cited as the Chicago 
Convention. The I c a o  Council, a political body composed of représentatives of States elected 
by the I c a o  Assembly has the power to settle disputes arising under the Chicago Convention 
and its Annexes (Article 84 of the Chicago Convention) and under the International A ir Servi
ces Transit Agreement and the International Air Transport Agreement (PICAO Doc. 2187) (See 
Article 66 of the Chicago Convention). As the Chicago Convention is silent on the subject, 
the Council’s compétence to consider disputes arising under bilatéral air transport agreements 
iis based on Resolution Al-23 adopted in 1947 by the first I c a o  Assembly (See Ic a o  D oc. 9275).
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In the case where a dispute cannot be settled by direct negotiations, the 
parties are under an obligation («shall») to resort to binding arbitration. 
As in the Bermuda IAgreement the normal procedure allows for direct refe
rai to the i c a o  Council with the possible alternative choice of arbitration 
(10). This contrasts with most other post-war bilaterals which provide for 
arbitration through an ad hoc tribunal before reference to the ICAO machi- 
nery. The i c a o  machinery only intervenes when the parties cannot agree to 
an arbitral procedure or on the choice of the arbitrator (11).

Up until now the ICAO Council has never been called upon to décidé a 
dispute arising under a bilatéral air transport agreement (12). Even in the 
three cases where a dispute was submitted to the ICAO Council under Chap- 
ter XIII of the Chicago Convention, no décision on the merits was ever rea- 
ched (13).
On the rôle of the I c a o  Council in the settlement of disputes, see Buergenthal, T., Law-making 
in the International Civil Aviation Organization, Syracuse, Syracuse University Press at 123 
et seq. (1969); Cheng, B., op. cit., note 2 above, at 100 et seq.; Mankiewicz, R .,  Pouvoir jud i
ciaire du conseil et règlement pour la solution des différends, 3 A.F.D.I. at 324 et seq. (1975); 
Milde, M., Dispute Settlement in the Framework o f  the International Civil Aviation Organiza
tion (I c a o ) ,  in Settlement o f  Space Law Disputes. The Present State o f  the Law and Perspec
tives o f  Further Development, S tu d ie s  in  a i r  a n d  s p a c e  l a w ,  Vol. I ,  Ed. by K.H. Bôckstiegel, 
Kôln, Cari Heymanns Verlag K.G. at 87 et seq. (1980).

(11) Some Jjilateral air transport agreements provide, in that case, that the dispute be refer- 
red directly to the Ic a o  Council, see e.g. Art. 16 of the Agreement between the Kingdom o f  
Belgium and thè Kingdom o f  Egypt relating to Scheduled A ir  Transport, Alexandria, 19th Sep
tember 1949, C a t c  (53) 6. Others refer the dispute to «an arbitral tribunal which may be esta- 
blished within I c a o  or the i c j » , see e.g. Art. 13 of the Agreement between the Government 
o f  the Kingdom o f  Belgium and the Government o f  the Kingdom o flran relating to A ir  Trans
port between and beyond their respective Territories, Teheran, April 14th, 1958, C a t c  (59) 79. 
Other bilaterals may contain a provision to call upon the President of the I c a o  Council to 
appoint a  President of a tripartite ad hoc tribunal in case the other two arbitrators appointed 
by the Parties cannot come to an agreement, see e.g. Art. 15 of the Agreement between the 
Government o f  the Kingdom o f  Belgium and the Government o f  the Republic o f  Kenya fo r  
A ir Services between and beyond their Respective Territories, Nairobi, June 14th, 1979, C a t c  
(80) 46.

(12) States are reluctant, in général, to refer disputes under bilatéral air transport agreements 
to arbitration. «In the absence of authoritative statements», writes Prof. Bradley, «one can 
only surmise the reasons : Both parties lose control of the dispute. There is a danger of an adverse 
décision which would financially have more adverse results than a compromise. Suspicion exists 
as to the impartiality of arbitral tribunals. It is better to eut one’s losses by compromise rather 
than suffer the losses from unilatéral restrictions during the period - not less than twelve months 
- that the matter is under arbitration. Perhaps the major reason is that the benefit of a favoura- 
ble décision may be lost by the losing state giving twelve months notice of termination of the 
agreement», Bradley. M.A., op cit., note 1 above, at 312, note 5.

Moreover, the I c a o  Council is a political body composed of State représentatives who do 
not act in their individual capacity but are instructed by their respective governments. Dispute 
settlement is also from the primary task of the I c a o  Council and its members do not necessa- 
rily have any special légal compétence, see Sohn, L., Settlement o f  Disputes Relating to the 
Interprétation and Application o f  Treaties, 150 R e c u e il  des c o u r s , I I ,  at 264 (1976); Sohn con- 
siders binding dispute settlement by the I c a o  Council not as arbitration but as a method of 
dispute settlement sui generis, op. cit., at 264; and further Cheng, B, op. cit., note 9 above 
at 109; Milde, M., op. cit., note 10 above at 90.

(13) The first case was brought in 1952 by India against Pakistan alleging a breach of Article 
5 (non-scheduled air services) and Article 9 (prohibited zones) of the Chicago Convention. This 
dispute was settled by negotiation between the Parties, see Buergenthal, T., op. cit., note 10
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In the present case, the parties obviously availed themselves of the possi- 
bility provided by Article X, (3) of the Bilatéral Agreement which provides 
for a reference of the dispute « either to an arbitral tribunal or to any other 
person or body designated by them». As both parties were willing to pro- 
ceed to arbitration, they agreed on sole arbitrator H. Winberg.

Contrary to previous air transport arbitrations no formai compromis was 
signed (14). Instead, each party simultaneously forwarded a letter of similar 
wording to Mr. Winberg, formally requesting him to act as an arbitrator 
(15). Although no précisé légal questions on the interprétation of the Bilaté
ral Agreement were put forward, the terms under which the dispute was sub- 
mitted to the arbitrator can be stated as follows :

« 1. Is the total number of weekly roundtrip flights operated by 
Air Lingus and sabena between Brussels and Dublin too high? (16).

2. Is a 50/50 division of capacity between Air Lingus and sabena 
in conformity with the Bilatéral Agreement?» (17).

The letters forwarded to the arbitrator contain no provision on the appli
cable law. As stated by Cheng, «where the compromis is silent, the applica
tion of international law must be deemed to be the intention of the parties, 
inasmuch as the parties are international persons, the instrument setting up 
the tribunal is an international treaty, and the subject matter is one regula- 
ted by international law» (18).

The actual procedure proved to be very quick and efficient. The arbitra
tor met with the airline and governement représentatives from both coun
tries. The latter presented oral and written arguments. Both parties also 
approved a temporary traffic program pending the outcome of the arbitra
tion. Finally, on July 17, 1981, less than two months after the proceedings 
were initiated, H. Winberg rendered his décision at Dublin.

above, at 137 et seq. In 1967 a dispute between the U.K. and Spain concerning a prohibited 
zone over Gibraltar was also brought before the Icao Council. In 1969 this case was deferred 
by the Council sine die at the request of the Parties, seeMilde, M., op. cit., note 10 above, at91. 
In 1971 Pakistan filed a complaint under Article 84 of the Chicago Convention and Article 
II, Sections 1 and 2 of the International A ir Services Transit Agreement following a suspension 
by India of flights by Pakistani aircraft over India’s territory as the resuit of a hijacking inci
dent against an Indian aircraft in Pakistan. The jurisdiction of the Icao Council to entertain 
the dispute which had been challenged by India was upheld by the I c j  in its décision of August 
18th, 1972 (Appeal Relating to the Jurisdiction o f  the I c a o  Council (India v. Pakistan), /1972/ 
I.C .J. Rep. 46, 70), see also Fitzgerald, G., The Judgment o f  the International Court o f  Jus
tice in the Appeal Relating to the Juridiction o f  the ICAO Council, XII, C.Y.I.L. at 153 et 
seq. (1974). But also in this case the proceedings on the merits were discontinued and the case 
was closed following a joint statement by India and Pakistan in 1976 to discontinue the procee
dings before the Council.

(14) On compromis, see Karin Oellers-Frahm in Encyclopedia o f  Public International Law, 
I, Settlement o f  Disputes, Amsterdam, North-Holland Publishing Company at 45 et seq. (1981).

(15) See infra, appendix I.
(16) See infra, sub III, A.
(17) See infra, sub III, B.
(18) Cheng, B., op. cit., note 9 above at 109.
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III. THE DECISION

A. THE TOTAL NUMBER OF FLIGHTS PER 
WEEK BETWEEN BRUSSELS AND DUBLIN

a) General

The Belgian Government insisted that the number of eleven flights a week 
was not in proportion to the traffic demands on the route and asked for a 
cutback to eight flights a week. The Irish Government, on the other hand, 
pointed out that a further curtailment of frequency would not be in the public 
interest and would be counter-productive in terms of market development.

Winberg found the actual number of flights to be not in conformity with 
the capacity principles contained in Article VIII of the Bilatéral Agreement. 
The first part of Article VIII which requires that capacity be adapted to traffic 
requirements is explained by the arbitrator as follows :

«This means that the capacity shall be sufficiënt to cater for the demand for traf
fic at a certain fare level. Every demand cannot be satisfied due to the collective nature 
of public transport, which can be made available only at certain times of the day/week, 
etc., The provision also means that capacity shall be limited and that excess capacity 
may not be mounted on the route, which may lead to uneconomic opérations» (19).

Due to the high number of flights per week between Brussels and Dublin, 
the total route capacity no longer conformed to the actual demand. This lead 
to a situation of overcapacity which in the present case was also due to the 
non-observance of the second part of Article VIII obliging the airlines «to 
take into considération their mutual interest so as not to affect unduly their 
respective services». According to Winberg,

«This means in particular, that one airline should not operate excess capacity which 
could endanger the viability of the other airline’s opérations on the route or limit 
its access to high yield sectors of the route» (20).

This statement reflects the very spécifié character of the dispute. When 
s a b e n a  decided to start operating again on the Brussels-Dublin route, which 
it was entitled to do, it did not get a proper chance to reestablish itself because 
Air Lingus continued operating at too high a frequertcy. Under Article VIII, 
(2) of the Bilatéral Agreement, no carrier should try to get the upper hand 
on the route by unfair compétition. It becomes evident, from the arbitral 
award, that there is no reason why this obligation should not apply when, 
after an interruption, a carrier starts operating again on a route.

From the foregoing, the arbitrator concluded that, as future traffic growth 
would nôt be enough to remedy the situation of overcapacity, a réduction 
of the number of flights was needed. In coming to this conclusion, a lot o f 
weight was given to the principle that opérations hâve to be economically 
justified. Winberg derived this principle not only from the capacity clause

(19) See infra, appendix II, 1.2.1.
(20) See infra, appendix II, 1.2.2.
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but also from the tariff clause of the Bilatéral Agreement and the Preamble 
of the Chicago Convention (21).

b) The comparative Method o f  Treaty Interprétation and 
bilatéral A ir Transport Agreements

Upon explaining the first part of Article VIII of the Bilatéral Agreement 
Winberg compares this clause to a similar provision in the Bermuda I  
Agreement :

«I do not regard the corresponding provision in the original Bermuda Agreement 
or alternative provisions, that capacity shall bear a close relationship to the traffic 
demand, to be significantly different from the expression used in Article VIII of the 
Belgium-Ireland Agreement. The différences are in my opinion of no relevance with 
regard to the actual capacity situation on the route» (22).

The comparative method, even though in this case it may only confirm 
the resuit reached by a direct interprétation of Article VIII (1) is an inade
quate method for the interprétation of capacity principles in bilatéral air trans
port agreements (23). While it is true that the Bermuda I  Capacity Principles 
are reproduced almost Verbatim in the majority of the bilatéral air transport 
agreements concluded between other States, this does not mean they are ipso 
facto  interprfeted in the same way as by the original Bermuda parties. 
Although neither the U.S.A. nor the U.K. eVer gave a clear official interpré
tation of the Bermuda I  Capacity Principles, it is understood that they were 
intended to create a libéral regime of capacity régulation giving the airlines 
the freedom to operate services at the capacity and frequency they desire sub
ject to an eventual periodical expost facto review by the States concerned (24).

(21) Article 7 of the Bilatéral Agreement provides inter alia that «Fares shall be fixed at rea- 
sonable levels, with particular regard to economy of opération, normal profits and the charac- 
teristics of each service, such as standards of speed and comfort».

Reference is also made to the following provision of the Preamble of the Chicago Conven
tion : « Therefore, the undersigned governments having agreed on certain principles and arran
gements in order that international civil aviation may be developed in a safe and orderly manner 
and that international air transport services may be established on the basis o f  equality ofoppor- 
tunity and operated soundly and economically». On the légal value of this principle, see Was- 
senbergh, H ., Post-War International Civil Aviation Policy and the Law o f  the Air, The Hague, 
M. Nijhoff, at 136 (1962).

(22) See infra, appendix II, 1.2.1.
(23) On the comparative method of treaty interprétation, see Bos, M., Theory andPractice 

o f  Treaty Interprétation, 27 N.I.L.R. at 140 et seq. (1980); Degan, V., L ’interprétation des 
accords en droit international, La Haye, M. Nijhoff at 100 et seq. (1963); Guggenheim, P., 
Traité de droit international public, Tome I, Genève, Librairie de l’Univ. Georg S.A. at 263 
et. seq. (1967); Oppenheim, L., International Law. A  Treatise, Vol. IPeace, Ed. by H. Lauter- 
pacht, London, Longmans, at 954 (1957); Rousseau, C., Droit international public, Tome I, 
Introduction et sources, Paris, Sirey at 275 et seq. (1970).

(24) jo in t Statement by the U.S. and British Governments, 15 U.S. D e p t . o f  s t a t e  b u l l . 
at 577-578 (1946); see also the statement of G. Baker: «I can categorically say, as Chairman 
of the United States Délégation, that there would have been no Bermuda Agreement signed 
by the United States if that Agreement were understood to approve or condone the inter- 
governmental allocation of capacity», op. cit., note 7 above at 255.
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This libéral interprétation has never been uniformly accepted by other Sta
tes which have entered into Bermuda I type bilaterals. In fact, the général 
way in which the Bermuda I  Capacity Principles are drafted allows both a 
more libéral and a more restrictive interprétation. The former is, in prac- 
tice, only possible between States having equal bargaining power (25). Sta
tes with a less favourable bargaining position have always tried to impose 
restrictions or to seek compensation from the stronger State (26). These res
trictive interprétations can take various forms. Some States interpret the « fair 
and equal opportunity» clause as a basis for a 50/50 division of the total 
route capacity. Others correlate the amount of fifth freedom traffic to third 
and fourth freedom traffic carried on the route or impose the fifth freedom 
traffic conditions to the so-called sixth freedom traffic (27). Furthermore, 
limitations on frequency, timetables, cargo or equipment are not unusual. 
Very often, the Bermuda I  Capacity Principles appear in an air transport 
agreement between other States while the actual interprétation of these prin
ciples is recorded in a secret memorandum of understanding or an exchange 
of letters. These instruments have little in common with what is known in 
international law as interprétative agreements (28). In fact, they often cons- 
titute the actual régulation of the air transport services between the two Sta
tes concerned. Traffic rights granted in the bilatéral air transport agreement 
can be restricted or more rights can be granted. On the other hand, the Ber
muda I  Capacity Principles can be turned into a regime of pre-determination 
of capacity or vice versa (29). In this context, it becomes obvious that the 
comparison of the texts of two official bilatéral air transport agreements is 
a rather inaccurate way of assessing the actual intention of the respective 
parties (30).

(25) The bargaining power of a State in the exchange process of air traffic rights is largely 
determined by the value of the market in terms of possible airline revenues it has to offer. In 
many cases, however, the negotiating process is affected to a very important extent by political 
or other non-aviation objectives, see Loy, F., Bilatéral A ir Transport Agreements: SomePro- 
blems in Finding a Fair Route Exchange, in Freedom o f  the Air, Ed. by E. McWhinney and 
M.A. Bradley, Leiden, Sijthoff at 193 et. seq. (1968); Thornton, R., International Airlines and 
Politics. A  Study in Adaptation to Change, Ann Arbor, Michigan, Graduate School of Busi
ness Administration, Univ. of Michigan, at 80 et seq. (1970).

(26) See Wassenbergh, H ., Aspects o f  A ir Law and Civil A ir Policy in the Seventies, The 
Hague, M. Nijhoff at 31 (1970);

(27) The so-called «sixth freedom» refers to the carriage of traffic between two foreign Sta
tes via the home State of the carrier under two separate bilaterals, see Cheng, B., op. cit., note 
2 above, at 13.

(28) On interprétative agreements, see Voicu, I, De l ’interprétation authentique des traités 
internationaux, Paris, Pedone at 157 et seq. (1968).

(29) It is especially with regard to bilatéral air transport agreements that Anzilotti’s remark 
on interprétative agreements is right: «Il peut, parfois, y avoir doute sur le point de savoir si 
l’accord est vraiment interprétatif de normes existantes ou au contraire constitutif de normes 
nouvelles», Anzilotti, D., Cours de droit international, Premier Vol. : Introduction - Théories 
générales, Paris, Sirey at 110 (1929). Naveau rightly describes secret memoranda of understan
ding relating to bilatéral air transport agreements as «de véritables contre-lettres au sens du 
droit civil continental», Naveau, J., op. cit., note 2 above, at 113.
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B. THE DISTRIBUTION OF FLIGHTS BETWEEN SABENA BELGIAN 
WORLD AIRLINES AI^D AIR LINGUS IRISH AIRLINES

a) General

Belgium hèld the view that capacity and frequency on the Brussels-Dublin 
route should be equally divided between Air Lingus and S a b e n a .  Ireland, 
on the other hand, considered that a 50/50 division of capacity « would fail 
to acknowledge either the work which Air Lingus had done in building up 
the Dublin-Brussels route or the degree to which Air Lingus had already eut 
back its services to accommodate S a b e n a » .

Ireland supported its view with the argument that 60 % of the traffic was 
of Irish origin and should be carrried by the Irish airline. Such an interpré
tation is supported by various States who consider the traffic originating in 
their territory as their property and wish to reserve it accordingly to their 
national carrier(s) (31). According to Winberg this argument can be used to 
show

« that there is a need to provide frequencies and timings suitable for the Irish origi
nating traffic, and not, perse to argue that this traffic should be carried by the national 
airline, which would not have any support in the provisions of the air agreement» (32).

Belgium made reference to a particular clause of a pooling agreement con- 
cluded between Air Lingus and S a b e n a  in June 1979 which was worded as 
follows :

« In principle the agreed capacity/frequency in any traffic period shall be shared 
equally. However, the partners may with regard to the practical circumstances agree 
to deviate from this principle for spécifié traffic periods» (33).

This provision was explained by the arbitrator as follows :
« My understanding is that this provision may well reflect a realistic assessment that 
the application of the libéral air agreement described above will - sooner or later - 
lead to an equal sharing of capacity/frequencies. However, the agreement itself does 
not contain any spécifié provision to that effect» (34).

(30) The same unfortunate reasoning was followed although to a lesser extent in the Italy- 
U.S. Air Transport Arbitration where the Arbitral Tribunal also relied indirectly on the objec
tives of the Bermuda I  Agreement in the interprétation of a provision of the bilatéral air trans
port agreement between Italy and the U.S.A., see Italy-U.S. A ir Transport Arbitration: Advi- 
sory Opinion o f  Tribunal (given at Geneva, July 17, 1965), IV ILM at 982 (1965); Bradley, 
M.A., op. cit., note 1 above, at 320.

(31) This comes close to the so-called «Ferreira Doctrine» according to which international 
air transport between two States is the joint property of these two States, each of them being 
allowed to carry an equal share of the total capacity between their territories, see Jimenez de 
Aréchaga, E., South American Attitudes Towards the Régulation o f  International A ir Trans
portation,m Freedom o f  the Air, Ed. by E. McWhinney and M.A. Bradley, Leiden, Sijthoff 
at 79 (1968). On these interprétations and the difficulties in determining the real origin and des
tination of international air traffic, see Wassenbergh, H ., op. cit., note 26 above, at 23 et seq.; 
ibidem, op. cit., note 2 above, at 21 et seq.

(32) See infra, appendix II, 1.3.3.
(33) See infra, appendix II, 1.3.2.
(34) Author’s italics, ibidem.
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From a provision in the Confidential Memorandum of Understanding rela
ting to the Bilatéral Agreement saying that the exercise of certain fifth free
dom traffic rights were subject to the conclusion of a pooling agreement 
between the designated airlines, the arbitrator further concluded, on the basis 
of an a contrario reasoning, that the third and fourth freedom traffic rights 
could be exercised without a pooling agreement (35). As a resuit and after 
a very detailed economic analysis of the market characteristics of the Brussels- 
Dublin route, Winberg finally decided that Sa b e n a , which was operating 
four roundtrips, should eut back one roundtrip and Air Lingus, which was 
operating six roundtrips, would eut back two (36). This was only a tempo- 
rary measure. In the words of the arbitrator :

« I regard the réduction of total capacity and the apportionment of the remai- 
ning capacity as a temporary measure in order to bring the opérations of 
the airlines back within the frâmework of the air agreement. It is without 
prejudice to the establishment o f the total capacity and the apportionment 
o f capacity in the future within that frâmework» (37).

b) Pooling Agreements as an Element o f  Subséquent Practice o fth e  Parties 
in the Application o f  a Bilatéral Air Transport Agreement

According to Winberg, neither the Bilatéral Agreement itself, nor the con
fidential exchange of notes relating to it required per se a 50/50 division of 
frequency as provided for in the pooling agreement :

«There is no provision in the agreement that the designated airlines shall share 
the capacity 50/50. Such a distribution of capacity may well be in conformity with 
the air agreement, but that can also be the case with a distribution of capacity in 
other proportions provided that the airlines observe the said principles» (38).

Though the capacity clause of the Bilatéral Agreement would allow both 
a 50/50 division of capacity as well as any other division of capacity, the 
arbitrator thus refused to take into account the clear intention of both 
Sabena  and Air Lingus to come to an equal share of capacity and frequency, 
as expressed in the 1979 pooling agreement, since there was no basis for such 
a division in the Bilatéral Agreement and a pooling agreement was not requi
red by that agreement. Even in the absence of a restriction on the arbitra- 
tor’s mandate in the terms of reference to the arbitration, Winberg’s position 
could still be justified as in the present case the pooling agreement, which 
was only a seasonal one and no longer in force at the time of arbitration, 
was a rather insufficiënt decisive factor.

In explaining his approach, however, the arbitrator gives too much consi
dération to text of the Bilatéral Agreement itself which is in fact only the 
top of the légal iceberg governing the régulation of air transport services bet-

(35) See infra, Sub b.
(36) The arbitration only reduced the capacity for the business market (Sunday evening to 

Friday evening) leaving the airlines the freedom to develop their services for the transit and 
VFA market (Saturday and Sunday).

(37) Author’s italics, appendix II, 3.5.
(38) See infra, appendix II, 1.1.
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ween two States. Even when a bilatéral air transport agreement or a Confi- 
dential Memorandum relating to it is silent on pooling, nothing prevents the 
carriers from concluding a valid and binding pooling agreement provided 
this agreement does not contravene the capacity principles of the bilatéral 
air transport agreement and is not prohibited by national laws (39). When 
filed with the aeronautical authorities such an agreement may receive the 
express or at least the tacit consent of both governments (40). There should 
be no reason why this consent to a private commercial contract between air
lines could not constitute a relevant subséquent practice of the parties to a 
bilatéral air transport agreement which should be taken into account in asses- 
sing the intention of the parties (41). This is the more true given the particu- 
lar nature of an international air transport arbitration which was very well 
characterized by Larsen in his comments on the 1963 France-US air trans
port arbitration:

«Consequently, the airlines are the real parties in the arbitration between the Uni
ted States and France. They both furnish arguments for their States and are, indeed, 
the subjects of arbitration. Because of the airlines’ strong private interest, the pro
ceedings assume the character of a commercial arbitration between two airlines. The 
competitiveness with which arguments are brought forth in the United States-France 
arbitration indicates how the airlines bring pressure to bear on their governments to 
further their case» (42).

IV. THE DISPUTE AND THE ÈMERGING 
EEC AIR TRANSPORT LAW

The present arbitral award deals with a capacity dispute on an intra-EEC 
air transport route. In the frâmework of the emerging Common Market air 
transport policy, the régulation of capacity is likely to become more closely

(39) In the USA, the C a b  (Civil Aeronautics Board) has constantly refused to exempt poo
ling agreements from the opération of the US Anti-trust laws under Sections 412 and 414 of 
the Fédéral Aviation A ct (72 Stat 731 as amended), see Haanappel, op. cit., note 4 above, at 
83 et seq. For the postion of the E e c  Commission on pooling agreements, see infra, sub IV.

(40) Although most States do have the administrative power to require the filing of pooling 
agreements, the actual State control over pooling agreements is in most cases very minimal, 
see E c a c  (European Civil Aviation Conference) Report on Compétition in Intra-European Air 
Services, Paris, 1982, E c a c  Doc. 25 at 43.

(41) In the air transport arbitration between the U.S. and France in 1963, the conduct of 
a U.S. airline as notified to the Secretary General of the French Civil Aviation Administration 
was taken into account as relevant subséquent practice of the parties, see Décision o f  the Arbi
tration Tribunal Established Pursuaht to the Arbitration Agreement signed at Paris on January 
22, 1963 between the United States and France, decided at Geneva on December 22, 1963, III 
I.L.M. 713 et seq. (1964). On the rôle of subséquent practice of the parties for the interpréta
tion of a treaty in général, see Vienna Convention on the Law ofTreaties, Art. 31(3), 8 I.L.M. 
(1969) at 679; and further Cot, J.P ., La conduite subséquente des Parties à un Traité, 70 
R.G.D.I.P. at 632 et seq. (1966); de Visscher, C., Problèmes d ’interprétation judiciaire en droit 
international public, Paris, Pedone at 131 et seq. (1963); Mc Nair, L., The Law o f  Treaties, 
Oxford, The Clarendon Press at 425 et seq. (1961).

(42) Larsen, P.B., op. cit., note 1 above, at 246.
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scrutinized by the Commission (43). In February 1984 the Second Civil Avia
tion Memorandum «Progress Towards The Development o f  a Community 
Air Transport Policy» was presented by the Commission to the E e c  Coun
cil (44). This document, a follow-up to the Commission’s 1979 First Memo
randum in this field, contains further formulation and implementation of 
the Common Market air transport policy (45). The Commission proposed 
it would gradually relax the present regulatory system of air transport within 
the Common Market. The aim of this would be to arrive at a more compéti
tive air transport system, serving the interests of the consumers without over- 
looking the benefits of the present system (46). For the purpose of this article, 
it will be sufficiënt to point out the Commission’s proposais on the régula
tion of capacity and pooling agreements.

The Commission proposed a Council Décision on A ir Transport Bilatéral 
Agreements, Arrangements and Memoranda o f  Understanding between Mem- 
ber States urging the Member States not to make capacity and pooling agree
ments a condition under bilatéral air transport agreements nor «refuse 
capacity increases and/or impose capacity restrictions on airlines designated 
by another Member State for services on routes between itself and that other 
Member State, unless the scheduled traffic share of the airline(s), it has desi
gnated of opération of the routes between itself and that other Member State, 
had during the previous six months, been less than 25 % of the total schedu
led traffic carried by the airlines designated by itself and that other Member 
State for those routes» (47).

Provided the E e c  compétition rules effectively apply to the air transport 
sector, capacity and pooling agreements will be contrary to Article 85 (1) 
of the E e c  Treaty (48). However, the Commission will be prepared to exempt 
those agreements under Article 85 (3) of the E e c  Treaty under certain con-

(43) On the application of the Treaty Establishing the European Economie Community (herei
nafter cited as Eec Treaty) to international air transport in général and the first steps towards 
a Common Market air transport policy, see Merckx, A ,. Het E e g  Verdrag en de Luchtvaart, 
Onuitgegeven Licentiaatsverhandeling, Faculteit der Rechtsgeleerdheid, K M . Leuven (1980); 
Weber, L., Die Zivilluftfahrt im Europaischem Gemeinschaftsrecht, Berlin, Heidelberg, New 
York, Springer-Verlag (1981).

(44) See Civil Aviation Memorandum No. 2. Progress Towards the Development o f  a Com
munity A ir Transport Policy, Brussels, 22 February 1984, C om  (84) 72 Final, hereinafter cited 
as Civil Aviation Memorandum No. 2.

(45) See A ir Transport: A  Community Approach, E e c  Bulletin, Suppl 5/79.
(46) See Civil Aviation Memorandum No. 2, para. 46 at p. 26-27.
(47) See Civil Aviation Memorandum No. 2., Annex I.
(48) On July 31, 1981 the Commission submitted a Proposai fo r  a Council Régulation applying 

Articles 85 and 86 o f  the Treaty (rules on compétition applying to undertakings) to air trans
port, C o m  (81) 396 final. See also proposed amendment in O.J. No. C  317, 3.12.1982 p. 3. 
Once adopted by the Council, this Régulation will give the Commission the full power to enforce 
Articles 85 and 86 of the E e c  treaty to air transport. The Commission’s actual powers are very 
limited under Article 89, apart from those of the Member States under Article 88 of the E e c  
Treaty, see further Weber, L., op. cit., note 43 above, at 194 et seq.
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ditions (49). Capacity agreements will be eligible for a group exemption under 
Article 85 (3) provided that any party can withdraw from such an agreement 
without penalty on giving three months notice (50). As to pooling agreements, 
the Commission draws a distinction between «open» pooling agreements with 
no ceiling on the share of revenues and «limited» pooling agreements with 
a limitation on the level of revenue sharing. The former cannot be exempted 
under Article 85 (3) of E ec  Treaty. The latter could qualify for a group 
exemption under Article 85 (3) provided they limit the transfer of revenue 
from one airline to the other to 1 % of the pooled revenue, « no costs are 
shared or accepted by the transferring parties and the transfer is made by 
way of compensation for the detriment incurred by the transferee in schedu- 
ling flights at less busy times of day or during less heavy periods » (51). Other 
limited pooling agreements might be exempted on an individual basis accor
ding to certain conditions (52).

The present dispute illustrâtes how both the interests of the consumers and 
the airlines’ economic viability could be better served by a pooling agree
ment which would assure a reasonable distribution of flights outside the peak 
periods and thus remedying the situation of overcapacity. One could even 
go further in this case and think of « dormant » pooling agreement whereby 
only one airline operates on the route on the basis of a joint cost and reve
nue sharing agreement with the the other airline (53).

Finally, whereas air transport might come under the scope of the E ec  
Treaty the economic specificity of this industry, especially in a European con
text, should be the underlying guideline to any légal approach (54). In the 
case discussed here the arbitrator took this approach. His very pragmatic 
décision and due considération of the economic realities behind this dispute 
could serve as a future example in the E ec  context.

(49) To that effect a Proposai fo r  a Council Régulation on the Application o f  Art. 85 (3) 
o f  the Treaty to certain Catégories o f  Agreements and Connected Practices in the A ir Trans
port Sector was introduced by the Commission to the Council, see Civil Aviation Memoran
dum No. 2, Annex IIIB.

(50) See Civil Aviation Memorandum No. 2, para. 51 at p. 30 and also Annex IIIC.
(51) See Civil Aviation Memorandum No. 2, Annex IIIC.
(52) The Commission recognizes that pooling agreements might improve the service to the 

consumer by assuring a spread of services in the less busy and less profitable periods. The follo- 
wing criteria are listed by the Commission : « The revenue sharing resulting from a pool agree
ment must therefore be clearly related to the improvement in air transport service resulting from 
the agreement; it must represent the give and take of schedule compromises with the minimum 
anti-competitive effect. The improvements may be with respect to the service itself or to the 
cost effectiveness of the service», Civil Aviation Memorandum No. 2, at p. 31.

(53) It seems that the Commission might even be prepared to exempt such agreements on 
an individual basis in cases when « only a single airline could operate economically both from 
the point of view of the airline and the consumer... », Civil Aviation Memorandum No. 2, para. 
55, at p. 31.

(54) Naveau recently devoted a complete monography to develop this thesis, see Naveau, 
J., L'Europe et le transport aérien, Bruxelles, Bruylant (1983),
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APPENDIX I

ADMINISTRATION
DE

L’AERONAUTIQUE 

Le Directeur Général

Dear Mr Winberg,

As agreed with Mr Mac Mahon, Secretary of the Departement of trans
port of Ireland, I am writing to you concerning difficulties which have ari- 
sen between the Belgian and Irish aeronautical authorities in connection with 
air services between Brussels and Dublin.

The problem at issue revolves around the level and frequency of services 
between Brussels and Dublin and the sharing of traffic between Sabena and 
Aer Lingus.

The Belgian side has maintained a view that the traffic figures for the fore- 
seeable future suggest that an offered capacity of eight flights per week, 
equally divided between Aer Lingus and Sabena, is in conformity with the 
capacity provisions of the bilatéral agreement.

The Irish side has disputed this interprétation and has maintained that a 
curtailment of frequencies from the present level of 11 a week (7 Aer Lingus 
and 4 Sabena) would not be in the public interest and would be counter pro
ductive in terms of market development. They also maintain that a 50/50 
divide (sic) of capacity fails to acknowledge either the work which Aer Lin
gus has done in building up the Dublin-Brussels route or the degree to which 
Aer Lingus has already eut back its services to accomodate Sa b en a .

Both aeronautical authorities endeavoured initially to have the problem 
resolved at inter-airline level. Those efforts failed. Two rounds of négocia
tions at inter-governmental level followed and both the Belgian and Irish aero
nautical authorities are (sic) now agreed that the best means of resolving the 
problem is to have recourse to an arbitrator as provided for in article X of 
our bilatéral agreement.

Article X of the agreement reads as follows :

1000 Bruxelles, 25 May, 1981 
World Trade Center 

Tour I - 8e étage 
Boulevard E. Jacqmain 162
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« 1) Any disputes relating to the interprétation and application of this 
Agreement or of the Annex thereto which cannot be settled by direct négo
ciation shall be submitted to arbitration.

2) Any such dispute shall be referred for décision to the Council of the 
International Civil Aviation Organisation.

3) Nevertheless, the contracting parties may, by mutual agreement, settle 
the dispute by referring it either to an arbitral tribunal or to any other per- 
son or body designated by them.

4) The contracting parties undertake to comply with the décision given».
Since both the Belgian and Irish sides are very anxious to have the pro

blem resolved as expeditiously as possible, it would be the intention of both 
parties to have recourse to the provisions of paragraph 3 of article X.

In that connection, both aeronautical authorities consider that in view of 
your long experience in the aviation field and your high international stan
ding, you would be an excellent arbitrator.

Both authorities have accordingly agreed jointly to invite you to act as 
arbitrator in the present dispute; both sides would agree in accordance with 
the provisions of the bilatéral agreement to comply with the décision arrived 
at by you.

If you agree to accept this invitation, detailed arrangements in relation 
to terms of reference and other modalities (including such matters as expen- 
ses) can be the subject of a further communication.

The address of the Belgian aeronautical authoritity is Administration of 
Civil Aeronautics - World Trade Center - Tower I - 8 th Floor - 162 Bd. 
E. Jacqmain - Box 60 - 1000 Brussels.

Mr Mac Mahon is writing to you in similar terms.
With my highest considération,

To Mr Henrik WINBERG, W. VANDERPERREN.
Svanhildsvàgen, 1 
16141 BROMMA 
SWEDEN
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APPENDIX II

Arbitral Award in the dispute bet
ween the Belgian and the Irish Civil 
Aviation Authorities over services 
between Brussels and Dublin by 
S a b e n a  and Aer Lingus given at 
Dublin on 17 July, 1981.

Parties:

The Belgian Civil Aviation Authority on behalf of the Belgian Govern
ment represented by Mr. W. Vanderperren, assisted by Mrs. M. Soupart and 
Mr. J. Verstappen. The Irish Civil Aviation Authority on behalf of the Irish 
Government represented by Mr. N. McMahon, assisted by Mr. K. Kealy.

Arbitrator:

Mr. Henrik Winberg, Bromma Aeroconsulter H B, Svanhildsvagen 1, 
S-16141 Bromma.

Terms o f  Reference:
The Parties request for arbitration is contained in their letters of 25 May 

to the Arbitrator. The letters (Appendix I) constitute the terms of reference 
for the arbitration.

The A ir Agreement:

The air services between Brussels and Dublin are governed by the terms 
of the Air Transport Agreement of 10 September, 1955 as amended by 
exchange of notes of 16 December, 1957.

Designated Carriers:

S a b e n a ,  designated by the Belgian Government. Aer Lingus, designated 
by the Irish Government.

The Dispute:

The dispute between the Parties concerns the capacity to be provided by 
S a b e n a  and Aer Lingus on the Brussels-Dublin route in terms of frequen-
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des and timetables. The present traffic programs are approved by Parties 
only on a temporary basis pending the outcome of the arbitration.

The Belgian Party has maintained the view that a total capacity of 8 flights 
per week, equally divided between Aer Lingus and S a b e n a  is in conformity 
with the capacity provisions of the bilatéral agreement.

The Irish side has disputed this interprétation and has maintained that a 
curtailment of frequencies from the present level of 11 a week (7 Aer Lingus 
and 4 S a b e n a )  would not be in the public interest and would be counter- 
productive in terms of market development. They also maintain that a 50/50 
divide of capacity fails to acknowledge the work which Aer Lingus has done 
in building up the Dublin-Brussels route or the degree to which Aer Lingus 
has already eut back its services to accommodate S a b e n a .

Proceedings:

The Arbitrator has met with the Parties in Paris on 10 June, 1981, in Brus
sels on 25 June, 1981 and in Dublin on 16/17 July, 1981. At the first mee
ting the parties presented their argumentation orally and made written 
submissions, which were exchanged. The Belgian and the Irish Party have 
submitted written comments, dated 15 and 19 June, 1981 respectively. The 
Arbitrator has sought further information from the designated airlines at 
a meeting in Brussels on 24 June, 1981 and has received from the Irish party 
statements of timing requirements and load factors dated July, 1981 and from 
the Belgian Party a timetable made up by S a b e n a ,  dated July 6, 1981. The 
airlines have jointly submitted a note dated 15 July, 1981 on a common traf
fic program.

Grounds fo r  décision : -

The Arbitrator has considered the argumentation of the Parties and the 
other material submitted to him and will deal with the relevant elements in 
the dispute in the following order :

1. Characteristics of the Air Agreement

1.1. General

The air agreement is a libéral agreement of the original Bermuda type, 
which leaves the airlines with great freedom in establishing their air services 
and to compete with each other within the frâmework of the principles con- 
tained in the capacity clause and of those underlying the tariff clause.

The airlines have full freedom of access to the air transport market as a 
whole and to any submarket that may exist, such as the market for duty and 
business travel, for tourist travel and for VFR travel, subject to the obser
vance of the aforementioned principles.

There is no provision in the agreement that the designated airlines shall 
share the capacity 50/50. Such a distribution of capacity may well be in con-
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formity with the air agreement, but that can also be the case with a distribu
tion of capacity in other proportions provided that the airlines observe the 
said principles.

1.2. The Framework of Principles (limitations, safeguards)

1.2.1. Article VIII subpara (1) of the air agreement provides that capa
city shall be adapted to the traffic requirements (aux nécessites (sic) du tra
fic). This means that the capacity shall be sufficiënt to cater for the demand 
for traffic at a certain fare level. Every demand can not be satisfied due to 
the collective nature of public transport, which can be made available only 
at certain times of the day/week etc. The provision also means that capacity 
shall be limited and that excess capacity may not be mounted on the route, 
which may lead to uneconomic opérations (see point 1.2.3.). I do not regard 
the corresponding provision in the original Bermuda agreement or alterna
tive provisions, that capacity shall bear a close relationship to the traffic 
demand, to be significantly different from the expression used in Article VIII 
of the Belgium/Ireland agreement. The différences are in my opinion of no 
relevance with regard to the actual capacity situation on the route (see point 2).

1.2.2. Article VIII subpara (2) provides that the airlines shall take into 
considération their mutual interests so as not to affect unduly their respec
tive services. This means, in particular, that one airline should not operate 
excess capacity which could endanger the viability of the other airline’s opé
rations on the route or limit its access to high yield sectors of the route.

1.2.3. Article VII subpara (1) states that fares shall be fixed at reasonable 
levels, with particular regard to economy of opération (frais d ’exploitation), 
normal profits and the characteristics of each service. This provision indica- 
tes that the Contracting Parties have intended that their designated airlines 
should operate economically and with normal profit. They have in another 
context subscribed to the principle that air services shall be operated soundly 
and economically (the preamble to the Chicago Convention).

If nevertheless an airline would not obtain normal profits from the opéra
tion of the route and still more if revenue would not cover costs, the airline 
would have to consider to withdraw from the opération of the route, unless 
the unsatisfactory economic results could be due to non-observance by either 
or both airlines of the above mentioned principles. In such case the aero
nautical authorities shall consult with each other and, as the case may be, 
eventually proceed to arbitration. This is what has happened in the present 
dispute and the primary objective of the arbitration is to examine if the opé
rations are in conformity with the said principles.

1.3. Particular Aspects

Before going into an analysis of the actual situation (see points 2 and 3)
I wish to take up some arguments advanced in the course of the arbitration, 
which are related to the interprétation of the air agreement.
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1.3.1. According to a confidential exchange of notes in connection with 
the conclusion of the air agreement 1955 the Contracting Parties have agreed 
that the exercise of certain 5th freedom traffic rights were subject to the con
clusion of a pool agreement between the designated airlines. I have, a con
trario, concluded that the 3/4th freedom traffic rights can be exercised 
without any requirement for the conclusion of a pool agreement.

1.3.2. It has been pointed out from the Belgian side that the pool agree
ment concluded between the designated airlines in June, 1979 contains the 
following provision in article 1 subpara 3:

«In principle the agreed capacity/frequency in any traffic period shall be shared 
equally. However, the partners may with regard to the practical circumstances agree 
to deviate from this principle for spécifié traffic periods».

My understanding is that this provision may well reflect a realistic assess- 
ment that the application of the libéral air agreement described above will 
- sooner or later - lead to an equal sharing of capacity/frequencies. Howe
ver, the agreement itself does not contain any spécifié provision to that effect.

1.3.3. It has been pointed out from the Irish side that almost 60% of the 
traffic is Irish originating. This argument has been carried forward in order 
to support the view that there is a need to provide frequencies and timings 
suitable for the Irish originating traffic, and not, per se, to argue that this 
traffic should be carried by the national airline, which would not have any 
support in the provisions of the air agreement.

2. Total Capacity

2.1. Traffic, Load Factors and Economy

During the last four years 1977/78-1980/81 the passenger traffic on the 
Brussels-Dublin route has been relatively stable in the range of 46,000-51,000 
passengers/year. The output of capacity has until July, 1979 been determi
ned by Aer Lingus alone.

From the summer 1979 both airlines have operated the route non-stop point 
to point. The total number of frequencies in the Summer season was increa- 
sed compared with 1978 (13 peak, 12 shoulder) by one in the peak and two 
in the shoulder. In 1980 the number of frequencies was brought back to the 
1978 level and in 1981 there was one frequency less than in 1978 (12 peak,
11 shoulder).

During the Winter seasons the airlines together operated one frequency 
more 1979/80 (4 + 9) than Aer Lingus alone 1978/79 and last Winter Aer 
Lingus eut back two frequencies (to 7) so as to arrive at 11 frequencies for 
both airlines together.

The output of seats has not changed in proportion to the number of fre
quencies, because Aer Lingus has terminated its opérations through Brus
sels to Frankfurt and Dusseldorf after the Winter season 1978/79 and 
S a b e n a  has used higher capacity aircraft than Aer Lingus during the Win
ter season and part of the shoulder season (B 737 with 107 seats in lieu of 
BAC 111 with 74 seats).
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The aggregate effect of the traffic development and the capacity planning 
has been average passenger load factors of about 40 % during the last two 
years. This is a very low figure compared with other European routes opera
ted by the designated airlines and other European airlines.

The Irish side has indicated that Aer Lingus breakeven load factor is around 
40% thanks to the relatively high yield. This means that no contribution to 
overhead costs could be obtained from opérations at that load factor level.

The actual situation of the two airlines is however somewhat different. 
Aer Lingus has achieved a load factor of about 48 %, while Sabena’S load 
factor in the Summertime has been around 28 % and in the Wintertime around 
19%. (If Sabena, like Aer Lingus, had used BAC 111, the Winter load fac
tor would have increased to around 27 % or about the same as in the Sum
mertime). This indicates that Sabena - given even the same breakeven load 
factor as Aer Lingus - cannot recover ail attributable costs from the opéra
tion of the route. This situation has lasted for two years and represents are 
economic hardship to Sabena .

Towards this background I regard the present output of capacity as exces
sive, which unduly affects Sabena’S opérations and probably also prevents 
optimal opération of Aer Lingus services.

2.2. Forecasts

It is easy to say, in retrospect, that both airlines have overestimated the 
traffic growth during the last two years.

Excess capacity can be tolerated during a short period of time, if a signifi
cant increase of traffic can be expected in the near future. Experts from 
Sabena and Aer Lingus have as late as in May, 1981 estimated the fore- 
seeable traffic growth to be in the order of 8 %. Judging from revised fore
casts of the growth of GNP in Western European countries during the next 
few years I believe that lower growth of airline traffic can be expected. (The 
rule of the thumb suggests that the elasticity factor is around 2, which means 
that an increase in GNP of 2 % will resuit in an increase in airline traffic 
of 4%). Even if the higher growth rate of 8 % were accepted, it would still 
take too long until the total capacity could be properly adapted to the traffic 
requirements, so as to arrive at sound economic opérations for both airlines.

If the present capacity situation is allowed to continue unchanged, my fore- 
cast is that Sabena will be forced out of the market for economic reasons. 
Such a development cannot be in line with the purpose o f the air agreement 
and the intentions of the Contracting Parties when concluding the agreement.

2.3. The Public Interest

It is important that the air transport system can provide on demand accom
modation on reasonably frequent air services, in particular to duty and busi
ness travellers. Load factors must therefore not be so high that these demands 
cannot be met. An average utilisation of more than 65 % has in the past been 
regarded as a limit that should not be surpassed.
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A réduction of the non-stop services during the day is always felt as an 
inconvenience by the public, but these demands have to be tempered by eco
nomic considérations. A volume of traffic of 40,000 or more passengers/year 
is often regarded as sufficiënt for economic opération of a daily non-stop 
route, and the basic need of a daily service on the Brussels-Dublin route can 
therefore be expected to be safeguarded. I will come back to the question 
whether the public interest may require spécifié timings on this route.

2.5. (sic) Conclusion

My conclusion is that overcapacity has existed on the Brussels-Dublin route 
for two years, that future traffic growth is not likely to remedy this situa
tions and that a réduction of capacity is needed as early as possible.

3. Distribution of Capacity

3.1. The Submarkets

In broad terms one can distinguish between the duty and business market, 
which flows mainly from Sunday evening to Friday evening, and the market 
for tourist and VFR traffic, which flows mainly on Saturdays and Sundays 
with some overl'ap on Fridays and Mondays.

The overcapacity and the zone of conflicting airline interests is at present 
to be found in the former market and the necessary adjustments of capacity 
and traffic programs should be made there.

3.2. Scheduling and influence of Aircraft Basing

There is an operational and economic advantage for an airline to avoid 
the costs for night stopovers for aircraft and crew. However, I do not regard 
opérations with aircraft stationed overnight outside the homebase as irregu- 
lar, when needed for serving the public properly.

The flight time between Brussels and Dublin is 1 1 / 2  hours and both 
S a b e n a  and Aer Lingus should also be able to provide roundtrip services 
in the mornings and in the evenings from their homebases so as to give the 
public reasonable timetable satisfaction.

Neither airline has a prérogative of operating its services at a certain time 
of the day. Due regard should, however, be given to the needs of both airli
nes to schedule their overall opérations so as to achieve optimum utilisation 
of their aircraft.

3.3. Apportionment of Capacity

In order to reduce overcapacity and to avoid interference it would have 
been desirable to limit the output of capacity to a daily roundtrip during 
the Sunday evening - Friday evening period, i.e. six roundtrips compared 
with ten roundtrips at the present time. I réalisé that adjustments have to
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be made with certain caution and with due regard to the now existing pro
portions between the airlines’ total output of capacity on the route.

Saben a  is presently operating four roundtrips during the period in ques
tion and Aer Lingus six. Both airlines should reduce their present capacity 
so as to interfere as little as possible with each others services.

Without prejudice to any future proportion, in which capacity might be 
shared, I deem it appropriate that Sabena  yields one roundtrip and Aer Lin
gus two roundtrips.

3.4. Tourist and «VFR» Markets

I see no need at this time to include spécifié attention to the provision of 
capacity for the proper tourist and «VFR» markets in the arbitration. I would 
like to see the airlines developing their air services for these markets without 
any further guidance but within the frâmework of the air agreement.

3.5. Implications

I have been warned that a decrease of frequencies may lead to diversion 
of traffic to indirect routings. I agree that there will be an increased need 
for urgent travellers to be routed via London and Amsterdam and the airli
nes should be ready to assist their clients in finding the best possible substi- 
tutes, when a suitable non-stop service is not available. I believe, however, 
that such diversion will be small compared with the cutback in frequencies.

A cutback in frequencies will also - at least in the short term - delay a deve
lopment towards a pattern of two roundtrip services a day, which appears 
to be a common goal for the airlines. Both airlines will have to make consi
dérable efforts to make such a development possible and it can hardly be 
expected that such efforts will matérialisé full as long as one of the airlines 
is in the red on the route. A necessary prerequisite for this development is 
that both airlines are working from a common platform, where both are 
making profit and operate within the frâmework of the principles of the air 
agreement.

I am confident that a cutback of frequencies as indicated above will pro
duce an average load factor around 50% in the course of the following 12 
months. I also consider that the possibility for Sabena  to get de facto access 
to some evening slots now operated by Aer Lingus will diminish the gap bet
ween the breakeven load factors of the two airlines on the route.

I regard the réduction of total capacity and the apportionment of the remai- 
ning capacity as a temporary measure in order to bring the opérations of 
the airlines back within the frâmework of the air agreement. It is without 
prejudicè to the establishment of the total capacity and the apportionment 
of capacity in the future within that frâmework.
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The Arbitrator’s Décision :

The capacity offered by the designated airlines on the Brussels-Dublin route 
is in certain respects significantly in excess of traffic requirements, which 
is in contradiction with the principle of sound economic opérations underlying 
the air agreement. In establishing their traffic programs in this way the airli
nes have not properly taken into account their mutual interests, which has 
led to undue effects on their respective services.

A réduction of capacity during the period Sunday evening - Friday eve
ning by two roundtrips for Aer Lingus and one roundtrip for S a b e n a  is 
required as early as practicable.

Henrik Winberg.


