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One of the most intriguing questions for observers of the International Court 
of Justice concerns the way the Court* s activity is influenced by the variety of 
the judges’ training. Setting quite aside the problem of conscious partiality, one 
would be naturally interested to know in what way a judge’s conception of his 
rôle is derived and how far that conception moulds his work on the Court. But 
this difficulty of examining these question in any kind of scientific way and an 
understandable desire to avoid the hazards of guesswork has led to a gênerai 
reluctance to study them.

Yet studies of human patterns of action this century have led to the develop­
ment of a whole new frame of reference, By using the tools of sociology we 
are in a position to research in a scientific way aspects of human activity which 
were not easily amenable to traditional methods of research. One concept of 
sociological theory which could be of value in looldng at the questions 
mentioned, and indeed in many other respects in relation to the International 
Court of lustice, îs that of the « rôle ».

1. « Rôle » — theory in Sociology.

For the sociological description and analysis of human action certain writers 
take as their starting point the « position » of the actor (who may be a person

*  This article is based on Chapter I o£ a dissertation prepared for the degree of Dr. Juris 
at the Université of Tübingen, West Germany, forthcoming shortly as a book titled Der 
Internationale Richter im Spannungsfeld zwischen Rechtsculturen. An Engîish version is in the 
course of préparation.

1 B.A., LL.B. (Sydney), Licence spéciale en droit international (Brussels), Senior Lccturer 
in Jurisprudence and International Law at the University of Sydney, Australia.
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or a group of persons) in a social system2. A « position » in a social system 
consists of a rôle and a status. A rôle is the sum of expectations which are 
directed to the occupant of a position. His status is the sum of expectations 
which he, as occupant of that position, directs to other members of that social 
system 3. Both aspects are important because ail human action is interaction and 
because every bundle of expectations modifies under the influence of the actions 
and expectations of others 4.

A judge plays a rôle : Expectations are made of him by the Chief Justice of 
his Court, by his fellow judges, by the members of the légal profession and 
by the parties15, To a certain extent an actor not only recognizes and meets 
the expectations made of him by others, he adopts them as his personal standard 
of behaviour : he takes over the behavioural standards and values of his 
profession and « internalizes » them.

An actor has more than one rôle to play : He is at the same time a judge, 
a member of a particular chamber, a member of a church, the father of a 
family, etc. He is according to Parsons, a « bundle » of statuses and rôles s. 
The other members of the various groups to which he belongs (i.e. the various 
systems of human interaction in which he is an actor) might be called his role- 
partners. Their expectations of the actor in his position help define his rôle, 
since he forms his own conception of his rôle from the expectations they direct 
to him. In this way they could also be called « transmitters » of his rôle7.

1.1. Rôle Conflict.

It often happens that the actor is involved in an inter-role conflict, i.e. he 
has rôles to play which are in some respects incompatible e.g. he is a communist 
and at the same time a Catholic. Such confücts create stress for the actor and 
resuit in a déviation from established patterns of expectations : some expectations 
will be disappointed (in a compromise, expectations in respect of both rôles) 8. 
Another stress situation arises nor from inconsistent expectations made of the 
actor because of different rôles but because of inconsistent expectations of 
various role-partners in respect of a single rôle : e.g. political groups, students 
and professors have different expectations of the rôle o£ an academic ( inter- 
transmitter conflict).

12 The général outîine of rôle theory is that of Talcott Parsons. An easy description for 
non-sociologists to folîow is that by Devereux in Black (ed.) The Social Théories of Talcott 
Parsons (1961).

8 P arsons, The Social System, (1952), 25.
4 Ibiâ.
-15 L a utm a n n , Soziologie vor dsn Tore der Jurisprudenz (1971), 45.
10 Passons, The Social System (1952), 26.
7 This terminology is adapted from the German terminology used by L autm ann , op. cit., 

supra, n. 5.
8 Johnson, Sociology : A Systematic Introduction (1961), 35.



TH E ROLE OF THE JU D G E OF THE I .C .J . 475

Yet another case of conflict occurs where the actor does not réalisé what is 
expected of him because there is a lack of communication or because the rôle 
itself has changed.

The ability of the actor to react quickly and decisively will largely depend 
on how deeply the ideals and standards, the « expectations » of his role- 
transmitters are internalized : whether they have already become an essential 
part of his personal motivation.

1.2. Advantages of the Rôle Theory.

The rôle theory helps expiain constancies of behaviour in a society despite the 
multitude of its members, the apparent chaos of constituent elements in their 
relations and the fact of constantly changing membership 9. The rôle of the 
judge in a society and the expectations of others involved in the social system 
have become institutionalized, have acquired a normative character and can be 
generalised across many social systems 10.

One of the problems of the International Court of Justice is that by the very 
use of the words « judge », « court » and so on, expectations have been directed 
towards the judges and the court, deriving from the rôles institutionalized under 
these names in Western societies (other socîeties hardly came into question 
when the Permanent Court of International Justice was created in 1919). One 
thing which enabled the judges to play such a novel rôle was the fact that the 
first member of the Permanent Court and each succeeding appointée, came to 
office with some pattern of action in mind that he regarded as « appropriate » 
to that rôle.

Use of the rôle theory may enable us to see just how widely the rôle 
expectations and indeed the whole structure of the International Court and its 
reference groups11 are at variance.

2. The Judicial Rôle and Rôle Conflict.

The légal system is one of the subsystems which function to reduce tensions 
and resolve the conflicts inevitably produced in the pursuit of comraon goals12

9 S ton e , Social Dimensions of Law and Justice (1966) ,14.
10 D e v e r e u x , op. cit., supra, n. 2, 28.
11 The concept of the « reference group » is expîained in § 6.4., infra.
12 On the inevkability af conflict in the framework o f Parson’s theory see D ev e r e ü x , op. 

cit., 33 ; J ohnson, op. cit., and cf. the « conflict » sociologists such as i.a. Dahrcndorf and 
Mills.

18 These words are used in the sociologists’ sense. A proces s or circums tance is function al 
when it contributes to the maintenance or development of the social system; dis-functional 
when it detracts from the intégration, effectiveness etc. of the system. Parsons, Essays in 
Sociological Theory (1959), 218; J ohnson, op. cit., 77.
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and which are disfunctional for the society 13. The essential function of courts 
in national légal systems is the resolution of conflict; contemporary sociologists 
recognise this function as an inévitable necessity of every stable society in the 
smallest or the largest group.

So many collisions of interest and disturbances occur, however, that a good 
way of dealing quickly with such disturbances is to refer to a settled body of 
rules which have been generalised from past experience in resoiving conflicts. 
If these are applied consistently, the work of the lawyer and the judge is made 
easier : a solution can be found quickly, the litigants’ conflict is resolved, they 
are returned to the community ready for their other rôles and the energies of the 
lawyer and judge are freed for other tasks. But to enable this shortcutting 
through out'of-court settlement and speedier court décisions, this body of rules 
must be consistently applied. This is what the sociologist would call a « technical 
imperative » arising from the very situation which the judge occupies14.

But the judge must also follow another imperative : he must do what is 
« just » by the standards of his society which he himself has internalized. Yet 
because the environment is constantly changing, he cannot always be consistent. 
If the judge’s actions continually affront the feeling of justice of his rôle partners, 
the object of minimising confÜct in the social system will not be promoted : it may 
indeed be seriously endangered. So that within the rôle of « judge » two further 
rôles are included, that of « rule-applier » and « rule-adjuster ». There is thus 
a conflict inherent in the judge’s rôle 15.

In his analysis of the légal profession, Parsons mentioned three observed forms 
of déviance to which the lawyer is subject : yielding to expediency (i.e. giving 
in to the demands of the client), identification with the clients’ claims, and légal 
formalism 16. From the first of these forms of devîance the judge is to some 
extent protected by the impersonal and adversary nature of courtroom procedure. 
The most serious threat is the possibility of exaggerated légal formalism :

« the tendency to insist on what îs conceived to be “  the letter ”  of the law 
without regard to a “  reasonable ”  balance o£ considérations17. »

Another possibility is an aggressive reaction on the part of the judge, sometimes 
seen in his remarks to counsel or even to a witness. Lautmann18 refers to 
judicial aggressiveness to the press and the public19.

14 D e v e r e u x , op. cit., 46.
The tensions present in the rôle of the lawyer are recognised by Parsons, « A 

Sociologist looks at the Légal Profession », op. cit., supra, n. 13, 376.
16 P arsons, article csted, supra, n. 15, 377.

Ibid.
L a u tm a n n , op. cit., 59-61.

10 These forms of déviation correspond preciseiy to Parsons’ analysis of déviation in 
Chapter VII, The Social System (1952). Cf. also op. et loc. cit. supra, n. 16.
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2.1. Protective Mechanisms.
The strong inter-transmitter and inter-role conflicts and the conflict inherent 

in the judicial rôle are relieved by a variety of mechanisms which are highly 
developed in ail Western légal systems.

First of ail the judge is isolated as far as possible from conflict derived from 
multiple rôles (inter-role conflict) : he is not allowed to have another occupational 
rôle and must dissociate himself from any case in which he might have an 
interest. His rémunération is high so that there will be no tension with his 
rôle of « family provider ».

From pressure of inter-transmitter conflict he is protected by several mecha­
nisms : his appointment for life, his high rémunération, and his iramunity from 
suit for anything done in his official capacity, even out the power struggles 
between his rôle transmitters. He is physically and psychologically eut off from 
the public by the raised bench, his separate entrance and by court officers 20. 
In Western democracies he is consciously shielded from personal criticism. 
Finally the political system ensures that the power struggle should be resolved 
into one intelligible message by législation : that is the role-transmitter to 
whom he must listen; the most powerful, and the one whose authority is 
sanctioned by the norms of the community. Where législation truly reflects 
strongly held community ideals and not merely sectional interests, sanctions 
will be brought against the judge if he ignores this role-transmitter. Examples 
are provided in threats or attempts to « pack » a Court e.g. Roosevelt’s threat 
to the U.S. Supreme Court which had refused certain « New Deal » laws 
despite the unambiguous endorsement of this policy by the electorate. A similar 
case occurred for the Australian High Court which had held certain important 
laws similar to the « New Deal » législation to be invalid, although it had 
done so by only a narrow majority. Thereafter two new and known to be 
« progressive » judges were nominated who helped to build a new majority 
for these laws21. Such cases occur only seldom but they show that the judge 
in times of social upheaval cannot ignore the unambiguous demand of the 
legislator, i.e. the rôle transmission of an important role-partner.

The obvious disinclination of the court to give a décision on the merits 
when the décision would encourage real political problems which could disturb 
the functioning of the court, permits an interesting comparison with the refusai 
of the International Court to give a judgment on the merits in the South West 
Africa Case of 1966. In this case the judges refused to give a décision on the 
substance, although the question of jurisdiction had already apparently been 
answered in 1962 in favour of the Court taking jurisdiction. The subtle influence 
of the opinions of role-transmitters on the Court was noted by Higgins in the 
following words :

20 S aw er, Law in Society (1965), 93.
21 S aw er , op. cit., 101.
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« The Court can hardly have rclished the prospect of becoming embroiled 
in the South West African controversy; and those who contributed to that lack 
of confidence in the compliance of nations with its judgments and opinions 
should feel some embarrassment in chastising the Court so roundly in the South 
West Africa Case... Even those nations which have been comparatively well- 
disposed towards the concept of the judicial settlemcnt of disputes, have made 
it fairly clear by their international conduct that a décision on the merits of the 
South West Africa Case would be highly embarrassing to them politicaîly. If 
men send up smoke-signais, they must not be surprised if they are read 2S. »

Other factors which control deviance from the judicial rôle are criticism by the 
légal profession and the wider audience, e.g, by the responsible sections of the 
press.

A certain degree of control occurs in national légal systems through the 
hierarchy of appeal courts. These superior courts, which can (or at least should) 
better withstand pressure because of their high authority and long experience 
in rôle conflict situations, are entrusted with the supervision of îower courts. 
The ultimate control is, of course, always the possibility of correction by the 
législature which can make very significant changes in the method of adminis­
tration of justice. ïn Sweden, for example, the legislator moved decisively against 
the strict formalism of the traditional judgment and provided new rules as to its 
style23.

The judge is protected by two mechanisms from the inherent rôle conflict. 
The first is his authority which is emphasised by means of symbols : the raised 
judge’s chair, the special clothing of his office, the formai aud traditional forms 
of speech — and in England, of course, by the Crown under which he s its, 
as the Queen’s représentative, These symbols, Üke the similar symbols of the 
doctor (the white professional jacket and the framed diplomas, the formality 
of the appointment procedure) 24 influence judge and public and limit the 
likely divergencies from expectations, The very ritual concerned reinforces the 
rôle — ail these symbols have come to mean that the person in this position 
will « act like a judge » : he will apply rules consistently, observe certain 
procédural formulae and so on, A further very special mechanism 
protects the judge from the stress created by his inherently dual rôle : this is 
the process of fiction and rationalisation by which a judge is able to represent 
a décision, not basically consistent, as one that is. According to Eckhoff :

« The technique of judicial argumentation which gives the décisions the 
appearance of being the products of knowledge and logic, and not of évaluation 
and choice îs a significant means of protecdng the judge from criticism and 
strengthening beîief in his impartiality 25. »

’22 H ïgg ins, « The International Court and South West Africa : the Implications o£ the 
Judgment * ,  42, International Affairs, 589.

23 WetteRj The Styles of Appellate Judicial Opinions (1970), 34.
24 Devereux, op. cit., 48.
35 E c k h o ff , « The Mediator, the Judge and the Administrator in Conflict Resolution », 

10, Acta Sociologica (1968), 179.
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The judges are also drawn from among those who are known to be « strong » 
characters, i.e. likely to withstand pressure and personalities in themselves so 
well integrated as to be able to cope with a rôle of continuing or recurrent 
stress.

In addition, judges are organised in a tight professional body which will 
strongly resist any attempt to increase pressure on them. It must be conceded 
that the very close professional groupings of the légal profession in England (ail 
are members of the Inns of Court and, in contrast to the universities, this 
membership remains a vital one throughout their whole lives, even for the 
judges), is a special case; perhaps this is why English jurisprudence can tolerate 
the relatively more open system of individual judgments and « dissenting 
opinions ». The division between courts, academics and practising lawyers in 
continental légal systems has brought greater weaknesses with it. The English 
system greatly strengthens group morale and its absence in certain other légal 
systems, e.g. in the Weimar Republic left the judge more susceptible to 
pressure from various and especially from political sectors of society28.

2.2. Institutionalized Expectations of the Judicial Rôle.

The difficult rôle of the judge has become institutionalized in Western 
democracies to such an extent that it is possible to describe the net of relation- 
ships between judges and their roie-transraitters as a social system.

There are of course some différences in the rôle of the judge between these 
national légal systems : e.g. the English judge provides not only resolution of 
the dispute in hand, but very often accomodates the décision in the structural 
system of law. In Germany the courts provide dispute resolution, but only 
occasionally have the final word as to how the décision is to be fitted into 
the existing pattera of law. This task is overwhelmingly left to the academic 
lawyers, or rather assumed by them as part of the functions naturally apper- 
taining to their rôles. In France there is yet another variation of the judge/ 
academic lawyer pair of rôles. The academic commentator acts as a kind of 
publicist or apologist for the judge : without his account of the very facts of the 
case reported (which in the French style of judgment used in the Cour de 
Cassation are omitted) the case would be largely unintelligible to lawyers unless 
they had actually taken part in the case, and quite incompréhensible to the 
public127. In the role-partnership between judge and academic lawyer we can 
thus recognise certain différences between national légal systems and hence 
variations in the reciprocaî expectations of comparable role-pairs.

26 L autm a n n , « Rolle und Entscheidung des Richters —  ein sozio logischer Problem- 
katalog in L a utm ann , M a ih o fer  and S c h elsk y  (eds.) Die Vun\tion des Rechts in der 
modernen Gesellschajt (1970), 382, 393.

■27 y / e t t e r , op. cit., 29-30.
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But by and large the institutionalized rôles of members o£ the higher courts 
in Western democracies show such striking similarities that it is possible to speak 
of a Western légal culture. The following norms can be isolated pertaining to 
the judicial rôle :

The judge must be impartial; he must not have any personal interest in 
the case before him; corruption is forbidden.

He must act with impersonal dignity; he should show no émotion, sympathy 
or révulsion; he must act with earnestness and décision. He must not act in 
a flippant or humorous manner : as a famous British judge has written.

« . . .  a judgment is not the appropriate vehicîe for w it and pleasantry at large. 
T o  the parties concerned a iitigation is no laughing matter and they may weli 
complain jf the judge gives the impression of treating their case too lightly 28. »

The judge’s speech and behaviour should be those of the élite of his society.

He will be loyal to his Court and to his colleagues, especially in a case 
where an opinion is overruled by a higher court. In the case of a dissenting 
opinion he will express himself with courtesy without personal or sharp criticism. 
The English practice of judges referrmg to their colleagues as « my learned 
brother » or « my brethren » is a good example of this special courtesy. The 
judge should not criticise the Bench, e.g. through literary publications or even 
statements to the press. He must keep private conversations with his colleagues 
concerning matters coming before the court.

The judge must propose a solution of the present case; and he may not show 
resentment or obstruction where his proposai is not accepted.

There are certain other basic principles and maxims applying but thèse 
are sufficiënt to indicate what is clearly accepted and uncontroversial in his rôle.

2,3, Status of the Judge.

As an actor, the judge himself directs certain expectations to his role-trans- 
mitters (his status). He expects a certain degree of authority over other 
members of the system (the parties, barristers, personal of the court, etc.) which 
he exercises in the courtroom by his discrétion as to the disposai of the case 
and in other ways too : in common law countries, for example, over the 
admission of barristers to the Bar. He expects rémunération, the privileges and 
immunities mentioned above, and a certain degree of prestige and deference, 
not only from those he deals with in the courtroom but also from the wider 
society which has entrusted him with power 29. The judge can also confidently

28 M a c M illa n , « The W riting o f Judgments », 26, Canadian Bar Review (1948), 
491-499.

29 John son , op. cit., 19 names authority, rémunération, privileges and immunities as the 
hallmarks o£ a status.
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expect the implementation of ail the protective processes which have just been 
discussed.

3. The International Court of Justice : Role-transmitters and Rôle Conflict.

These generalised remarks about the judicial rôle provide an interesting 
starting-point when one cornes to examine the rôle of the judge of the Interna­
tional Court of Justice. Immediately significant différences emerge.

3.1. Role-transmitters.

The role-transmitter for the judge of the International Court of Justice 
are many and even more varied than those of the judge of a national légal 
system. They naturally include the judge’s colleagues, the légal profession and 
the parties. The légal profession can be further broken down into smaller 
groups of role-transmitters : the légal « elite » of the judge’s own country, 
which look upon him in some way as the représentative and promoter of their 
légal culture, the juristic elite from societies which have the same légal culture 
and the juristic elite of the international social system. This consists of légal 
advisers and delegates from other countries which the judge has met and 
worked with at international conferences, academics of international réputation, 
specialist bodies like the International Commission of Jurists, International 
Law Association and so on. Other non-juristic elites are also important role- 
transmitters. The professional elite of the international society (administrative 
officiais of international organisations, diplomats of the judge’s own and 
other countries, who have been or wüî be, his worldng colleagues) and the 
governing elite of his own country which has worked for his nomination; the 
alert public in ail countries (the size of this group and degree of its interest 
varies dramatically from country to country). That this latter group is in the 
mind of the judge, is illustrated by the following statement of Basdevant :

« The rôle which the principal judicial organ of the United Nations will 
play... depends upon the décisions which Govcmments and the political organs 
of the United Nations may take to bring a case before the Court in order to 
settle their disputes by judgments, or to obtain opinions on légal questions. At the 
same time it is for public opinion to bring its influence to bear upon Governments 
in this connection 30. »

Apart from individuals, who have their own views as to what the rôle 
of an international judge consists of, the views of the secrétariats and 
the assemblies of international organisations must be considered and different 
views may be held by the United Nations General Assembly, the Secretary- 
General of the body, the Security Council, individual Governments represented 
in these bodies, and by the individuals involved in ail these groups. Different 
expectations of the rôle may be expressed by national Governments when

30 B asdevant, « The Judiciary in the International Sphere », 7, United Nations Bulletin, 
No. 9 (1949), 503.
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speaking at home and when speaking in the United Nations General Assembly. 
The views of national governments have always had a very strong 
influence on ail the rôles involved in international adjudication and when 
these views change (e.g. those of the U.S.A. and U.S.S.R. in 1945) it will affect 
these rôles. It should be remembered that national governments not only hold 
views as members of the international society in général, but also as prospective 
litigants. The prospective litigants of an international court take a much closer 
interest in proceedings than in national courts, where a large part of the public, 
i.e* prospective litigants, could be said to be indifferent to proceedings not 
immediately involving them. Other role-transmitters for the judge are his 
compatriots, his co-religionists, the drafters of requests for advisory opinions and 
the Rules of Court and Statute. National courts and other international tribunals 
are not so much role-transmitters as reference groups for the I.C.J.-judge31.

It can happen that the role-transmitters have such varied concepts of the 
rôle that whatever he does, the actor must disappoint certain expectations9S. 
Günther 63 and Zile 54 speak in this sense, of the position of the Soviet judge. 
The Statute and Rules of the International Court have, these authors say, the 
search for truth for their objective but Soviet judges who are ail members 
of the Communist Party, are surely required to give ideology a place above it.

3.2. Rôle Conflict and Deviance.

It is clear that the network of rôle expectations directed to the Judge of the 
International Court of Justice, is even more complicated than the significant 
diversity noted by observers of national légal systems. It foliows that the judge 
is under even more stress than his national counterpart. There is likely to be 
intertransmitter conflict and inter-role conflict to an even sharper degree and 
the number of cases where the inherent conflict of the judicial rôle is severe, 
is even greater, because the number of cases which can be solved by reference 
to already developed rules, forms a smaller proportion of the court’s work. 
A tendency to déviation is established, and examples of its occurrence in the 
forms already described are not lacking in the jurisprudence of the international 
court.

3.2.1. Expediency.

There are fewer examples here because in a bench of such a size, the usual 
différences of opinions have a tendency to balance one another out, but there are

31 T he use of this concept is explained in § 6.4., injra.
32 J ohnson, op. cit., 38.

Z i l e , *  A Soviet Contribution to International Adjudication : Professor Krylov’s 
Jurisprudential Legacy », 58 American Journal of International Law (1964), 359, 387.

34 G ü n t h e r , Die Sondervoten sowjetischer Richter in dem Internationalen Gerichtshof 
(1966), 111.



THE TU)LE OF THE JUDG E OF THE I .C .J . 483

some traces to be seen with those judges who suffer greatest from rôle conflict, 
the ad hoc judges. The ad hoc judge, Van Wyk, in the South West Africa 
Case 1966, e.g. tried in his separate opinion, which took up more than 
150 pages, to reject every claim of Liberia and Ethiopa, although the majority 
strove to limit themselves exclusively to a « preliminary » non-substantive 
question (« légal interest ») and many judges of the minority found against 
South Africa. Similarly the ad hoc judge, Riphagen, in the Barcelona Case, 
was the only judge to accept Belgium’s claim while the other fifteen judges 
decided against Belgium 011 various grounds3fi. The ad hoc judge, Chagla, 
in the Rights of Passage Case wrote :

« . . .  I think that the Judgment of the Court in the main vindicates the attitude 
taken up by India 3G. »

Such a stance of defence or justification (« vindication ») of the claims of one 
party is hardly consistent with the traditionally expected impartiality of the 
court.

3.2.2 Identification.

The ad hoc judge, Van Wyk, clearly illustrâtes this phenomenon : he valued 
the main policies of the South African Government positively in ten pages 
and by using the terminology of this government « white » and « non-white », 
which was not used by the other judges, he appeared to identify himself with 
the policies of his government.

« The Territory, vast, mostly undeveloped, and poor, needed White leadership 
and initiative... The only rôle the natives could initially play in the money economy 
was by providing unskilled labour 37. »

Not only did he sympathise with one of the parties but he also showed himself 
to be antagonistic to the other.

« Ail I need say about these manœuvres is that they are not attractive, cither 
as to their merit or their timing, and that they do not advance the Applicant's 
cause : they have rather the opposite effect38, »

« I do not intend to deal with these arguments, which in my opinion arc, to 
say the least, fancsful and baseless59. »

In the Corfu Case, Krylov described the British motivation as an attempt 
« to intimidate the Albanian authorities and to demenstrate the British naval 
power 4,0 ». Günther shows that Krylov also contmually assessed the evidence

35 Riph a g en , Barcelona Traction Case, l.C.]., Reports 1970, 3, Dissenting Opinion at 335.
M C hagla , Ri g ht of Passage Case, l.C.]. Reports 1960, 6, Dissenting Opinion at 118.
37 V an  W y k , South West Africa Case 1966, I.C.J. Reports 1966, 6 , Separate Opinion 

at 176.
38 Ibid, 193.
90 Ibid, 211.
i0  K rylov , Corfu Channel Case, I.C.J. Reports 1949, 4, Dissenting Opinion, 79.
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in favour of Albania, e.g. he denied the possibility of hearing and seeing the 
mine-laying opération from the Albanian coast, in contradiction to the majority 
and to the report of the experts41. Concerning the suspicious behaviour of 
Albania, after the explosion, Krylov said :

« Il ne fau t pas perdre de vue que le gouvernem ent albanais était en 1946 
un gouvernem ent nouveau sans expérience dans la conduite des affaires interna­
tionales et ne d isposant pas d ’experts dans la question du  droit in ternational42. »

3.2.3. Aggression.

This reaction is to be found not only in the ad hoc judges. In the South 
West Africa Case, 1966, three of the minority judges disappointed the normal 
expectations as to judicial behaviour and sharply attacked the majority décision 
(the text is given in full in § 5.1.4). Even more remarkable is the aggressiveness 
of Van Wyk against the opinion of Jessup, in which he stated that he found 
« no cogency in the reasons that the methods were « erroneous » and 
regretted that « the learned judge appears to have lost sight of the elementary 
principle 4i... »

3.2.4. Withdrawal.

This form of déviation, a refusai of active participation, which is seldom, it 
would seem, found in national courts, has occurred on several occasions in the 
International Court. It finds expression in a refusai £o contribute any reasoned 
judgment : a judge may vote against the majority judgment but provides either 
no explanation of his vote or a simple déclaration of three or four lines which 
leaves the précisé basis of his décision uncîear. Such a déclaration was made 
by Bengson in the Continental Shelf Case :

« I regret my inability to concur with the main conclusions of the majority 
of the Court. I agree with my colleagues who maintain the view that Article 6 
of the Geneva Convention is the applicable international law and that as between 
these Parties equidistance is the ru le for délimitation, which rule may even be 
derived from the général principîes of law45. »

A similar type of déclaration was made by Kozevnikov in the Rights of Passage 
Case :

« Vu que la majorité s’est reconnue compétente pour juger cette affaire au fond, 
le juge Kozevnikov trouve nécessaire de déclarer qu’il ne peut pas non plus 
se rallier aux motifs et au dispositif de l’arrêt sur le 3e point, car à son avis le 
Portugal n’a pas possédé et ne possède pas de droits souverains sur Daura et 
Nagar-Aveli, et qu’il n’a pas eu et n’a pas de droit de passage sur le territoire 
indien vers ces régions et de l’une à l’autre40. »

41 Günther, op. cit., 118-121.
42 K rylov , Corfu Channel Case, cited, supra, n. 40 , 69.

43 V an  W y k , South West Africa Case, cited, supra, n, 37, 79.

44 Ibid.
45 B engson , Continental Shelf Case, I.C J. Reports 1969, 56
46 Right of Passage Case, cited, supra, n. 36, 52.
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A single instance of such a déclaration should not lead to over-hasty criticism, 
but when a judge, as here,very seldom expresses the reason for his décision, one 
may ask whether it is not a case of withdrawal. Of course a judge may remain 
silent when the resuit or the reasons of the majority décision are not consistent 
with this own opinion of the law — this tradition is respected in the French and 
in other légal systems and is approved by the Rules of Court (Article 79 [2]), 
but Kozevnikov gave ail his seven separate votes exclusively in the form of 
déclarations. What is more, Soviet judges have always expressed themselves 
less than the other judges *'r. Silence may be a means of avoiding resolving 
a rôle conflict which one cannot resolve.

3.2.5. Légal Formalism.

This is perhaps the most common form of déviation in the International 
Court of Justice. Examples of it abound. De Visscher considered formalism to be 
« l’un des plus sérieux dangers auxquels reste exposée la doctrine du droit 
international » “1|S, and Friedmann believed that in the South West Africa 
Case 1966,

« The damage done to the stature of the Court by the strained and escapist 
reasoning of the majority is almost certainiy greater than any substantive décision 
could have caused ia . »

One must, however, treat carefully here and note Parsons’ remark that 
formalism can also be used as a technique '50. But even noting this, there are 
examples of its use which seem to show an escape from too hard a duty. The 
best example would be the use of the artificial concept of <s légal interest » 
to avoid pronouncing on the merits of the South West Africa Case 1966. The 
excessively involved reasoning of the majority judgment was criticised by a great 
many commentators as a means of avoiding the resolution of the real issues. 
Verzijl considered the introduction of the principle of « légal interest » to be

* nothing more than an after-wit thought or afterwit, having presented itself to 
the defeated minority of 1962 as the only possible remaining escape from the 
otherwise inéluctable obligation to adjudicate upon the real merits of the 
dispute... 51. »

and Higgins considers it to be « an attempt to dodge uncomfortable 
questions 52 ». The judgment was everywhere criticised as being highly technical 
and formalistic.

47 G ü n t h e r , op. cit., 118-121.

48 D e V issch er, Théories et Réalités en Droit Intci’national, 4th ed. (1970), 170.
F r ied m a n n , * The International Court of Justice and the Evolution of International

Law », 14, Archiv fur VôlXerrecht (1970), 305.
s'° Parsons, « A Sociologist looks at the Légal Profession », op. cit., supra, n. 13, 377.
‘51 V e r z ijl , « The South West Africa Case (2nd Phase) », 3, International Relations, 

No. 2 (1966), 87.
52 H iggins, art. cited, supra, n, 22 , 593.
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« A highiy artificial juristic construction ex post'53. »
« A judgment which distorted légal reasoning beyond the limits of generally 

accepted doubts of construction54. »
« Written in tortured prose, dwells upon hypertechnical elaborations of its 

basic conclusions, and secms utterly unconvincing in its main argument55. »

The unanimity of academic opinion permits one to consider the majority 
opinion as déviation from the performance of the normal rôle expectations.

3.3, The Changing Rôle.

One other source of serious strain for the Ï.C.J. - judge distinguishes him 
from the national judge. At times of social upheaval the judicial rôle itself is 
Iikely to change either because the power balance of the various role-transmitters 
has changedj or because the expectations (ideals, standards) of the existing role- 
transmitters have been drastically altered by the upheaval. It may happen that 
certain actors cannot adapt to the new expectations and have to be eliminated 
from among the role-partners. Failure to adjust to a changing rôle is in this 
case dangerous. Examples abound from national practice. In England the 
restoration of the Stuart kings led to a change of personnel on the High Court 
bench 5G. In Germany some judges resigned at the institution of the Weimar 
Republic and more after the Second World War 57. The instances cited 
above of threats to change the balance on the court in the U.S.A. and Australia 
in times of social upheaval, also prove in point. The dissatisfaction with the 
South West Africa Case of 1966 led to the followlng views being expressed 
on the élection of judges in the period immediately thereafter :

That a new method of élection of the judges should be introduced ; that the 
number of judges should be increased so that a larger participation of Afro- 
Asian judges would be permitted; that the court should remain with only fifteen 
judges but that the proportion of Afro-Asian judges on the bench should be 
increased 58.

In this context at least it is interesting to note that the retirement of five 
judges every three years is probably a mechanism functional for the adaptation 
of the court to social change. Since the last World War, the power, the interest

53 V erz ijl, art. cited, supra, n. 51, 91.

04 F ried m an n , « The Jurisprudential Implications of the South West Africa Case », 
6, Columbia Journal of Transnaîinoal law (1967), 14.

55 F a lk , « The Southwest Africa Cases », 21, International Organisation (1967), 7.
®'e H oldsw orth, A History of English Law (1 924 , 2nd ed. 1932), Vol, VI, 499.

57 B en d ix , Zur Psychologie âer \}rteilst'àtig\eit des Bemfsrich/ers und andere Schriften, 
ed. Weiss (1967), 28, and cf. 105-107.

58 U,N, Dcbates, 21st Session, Item 66 (Provisional Agenda). In 1968 Dalfen was able 
to name 58 reform proposais : « World Court : reform or reappraisal ? », 6, Canadian 
Yearboo\ of International Law (1968), 212.
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and probably aiso the ideals and standards of the existing role-transmitters 
has changed and the court has not adapted itself thereto.

4. Protective Mechanisms in the International Court.

Institutionalized rôles subject to strong pressure, such as those of the lawyer 
and doctor, develop special mechanisms to relieve the actor from stress which 
will lessen his efficiency in his rôle. These mechanisms are highly developed 
in the case of the national judge, but much weaker in the case of a judge of the 
International Court.

4.1. Inter-Role Conflict.

The judge of the International Court of Justice is likely to hold more rôles 
concurrently with his judicial one than a national judge. In some cases he must 
give the other rôles up. The Statute of the International Court prescribes as 
follows :

Article 16 (1) : * No member of the court may exercise any political or 
administrative function, or engage in any other occupation of a professional 
nature. »

Certain private occupations are also excluded : at the suggestion of the 
President, Sir Percy Spender resigned from certain company directorships at the 
commencement of his perîod of office as judge®0.

He is also excluded from holding certain other rôles at the same time (e.g. 
representing his country in an international capacity, or acting as its légal 
adviser) and he may not sit in a case in which he has been active in another 
capacity,eo; it will be recalled that one of the judges, Sir Mahommed ZafruIIah 
Khan, was excluded from sitting in the South West Africa Case 1966, because 
he had been active in the U.N. proceedings against South Africa. South Africa 
made application for the disqualification of a certain judge (not named in the 
Court Order) but the application was rejected'61. Nevertheless Sir ZafruIIah 
withdrew from the case altough he did not in fact agree that he was disqua- 
lified :

« I never disqualified myself. There were no grounds for disqualifying me. 
The President of the Court (Sir Percy Spender) was of the view that is was 
improper for me to sit, as I had at one time been nominated ludge ad hoc... 
I disagreed entirely with that view and gave the President my reasons which 
I still consider were good reasons. But he told me that a large majority of the 
judges agrecd with him that I should not sit. So I had no option 62. »

R o sen n e , The World Court —  What it is and how it u>or\s (2nd ed. 1964), 62 
and n. 11.

60 Statuts, Article 17.
61 South West Africa, Order of 18 March, 1965, l.C.]. Reports 1965, 3.
62 Statement of Zafruîlah Khan to the London newspaper « The Observer », cited by 

Hidayatollah, The South West Africa Case (1967), 83.
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A similar question arose in the proceedings concerning the Advisory Opinion 
on Namibia. A minority of judges did not in that case agree with the Court’s 
refusai of an application to disqualify. Clearly the judges are not yet certain 
where the line between toierable and impermissible role-conflicts is to be drawn.

A judge who is a permanent member of the Court may still sit in cases 
in which his own country is a party. It is easy to see that a conflict of rôles 
may develop in this situation. The special position of an ad hoc judge whose 
freedom to disregard his rôle as a patriot is limited to the duration of the case, 
is even more serious. That a judge permanently appointed can overcome the 
conflicts which arise in cases concerning his own country is shown by the 
examples of McNair in the Corfu and Anglo-Iranian Oil cases and of Basdevant 
in the Minquiers and Ecrehos Case. Their performances in these cases show no 
great variation from that of other judges, i.e. there has been no over-identification 
with a party nor apparent over-severe reaction in the other direction. The rôle 
incompatibilities which arise for a judge in a case in which his own country 
is concerned are probably not avoidable by réorganisation of the Court : ail 
countries (a fairly small number) are potential litigants and judges must come 
from one. To exclude judges from countries concerned in a case from hearing 
that particular case may deprive the bench of some of the best experience 
and abiiity on it and wouîd also upset the delicate balance of relationships 
between group members. The only improvement that could be made would be 
by supporting protective mechanims which shield the judge more from pressure 
of his « patriot » role-transmitters, and providing that his socialisation will 
ensure that he gives his rôle as I.C.J.-judge priority over others.

The fact that appointments are for nine year terms and not for life also 
means that the judge, though freed from immediate pressure as « family 
provider », may remain aware that his future performance in this rôle is 
dépendent on the will of certain of his role-transmitters, the elite of his own 
country, for example, or that of the international community. From this pressure 
he is somewhat relieved by the high rate of pension accorded to him after he 
leaves the bench. Still the many rôles which an I.C.J .-judge has already held and 
may yet hope to hold, may lessen his prédisposition to ignore expectations of 
role-transmitters connected with past or potential other rôles.

The exposed position of a judge who is elected for only a term and not 
for Üfe, and is also not a member of a close-knit professional group, i.e. in a 
position very similar to that of the I.C.J.-judge, was described with sensitivity 
by a U.S. Supreme Court judge as foliows :

« From our sheltered position, fortified by life tenure and other defenses to 
judicial independence, it is easy to say that this local judge ought to have shown 
more fortitude in the face of criticism. But he had no such protection. He was 
an elective judge who held a short term. ï do not take it that an ambition of 
a judge to remain a judge is either unusual or dishonourable. Moreover, he was 
not a lawyer, and I regard this as a matter of some conséquence. A lawyer
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may gain courage to reoder a décision that is temporarily unpopular because he has 
confidence that his profession over the years will approve it, despite its unpopular 
reception, as has been the case with many great décisions. But this judge had no 
anchor in professional opinion 03. »

4.2. lntertransmitter conflict.

While the immunities and privileges of international judges are almost 
as developed as those of the national judge, they are not as effectuai against his 
own country as against others : social pressure, e.g. sending to coventry or loss 
of prestige and refusai to renominate as candidate at the élection of judges are 
only two of the possible methods of exercising pressure.

The protective mechanism which emphasises symbolically the essence of the 
judicial rôle in national légal systems were taken over and continued by the 
Permanent Court of International Justice and its successor. The judges at the 
Hague and also at a distance from the public and the arrangement of the 
courtroom preserves « distance » from other persons again by means of the 
raised bench, separate entrances, etc. The I.C.J.-judge is, however, only protected 
from personal criticism inside the courtroom; though most comment is restrained, 
some of it is not. One need only mention here the emotional outbreaks in the 
U.N. General Assembly64 and in publications. Schwarzenberger, e.g. wrote 
about the judge Alvarez :

« . . .  issue must be joined with Judge Alvarez’s somewhat peculiar interprétation 
o£ the facts of post-1945 international life. It appears to suffer from three minor 
deficiencies : a debatabîe historical perspective, a remarkable préoccupation with 
the idéologies of Lake Success as distinct from the realities of contemporary 
world politics, and a firm resolve to obliterate the distinction between "  is ”  
and “  ought ” 6B. »

In a sharp attack on the joint dissenting opinion of Spender and Fitzmaurice 
in the South West Africa Case 1962, Green wrote :

« that thè two judges... show a willingness to make South Africa’s Case 
for her Re. »

and further said that the majority opinion in the South West Africa Case 
1966

« ... almost suggests that the judges (were) visiting Wonderland'67. »

Günther criticises the Soviet Judge Krylov :
« It is obvious that Krylo’s theory of misuse of a légal rieght in no way

QS J ackson J „  dissenting in Craig v. Harney, 331, U.S., 367 at 397; 67 S.Ct., 1249, 1264.

64 e.g. U .N  .G. A. Debates, 2 ls t  Session, Item 66 (Provisional Agenda).

65 Schwarzeneerger, « Trends in the Practice of the World Court », 4, Current Légal 
Problcms, (1951), 7.

66 G reen , « United Nations, South-West Africa and the World Court », 7, Indian 
Journal of International Law (1967), 491, 513.

67 Ibid.
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promotes the substantive justice of the case but is at best conducive of reiiance on 
political fact-findings favourable to on!y one of the parties 68. »

He also considers that the use of the principle of sovereignty by the Soviet 
judges operates to

« conceal desirable political interests, justify external political moves and lend 
them spurious legitimacy 69, »

Judges of national courts, especially in matters such as criminal law, are also 
criticised^ but rarely so pungently. The international judge is moreover not 
protected by the extensive anonymity which is the rule in most Continental 
légal systems : in most cases it is possible to establish how a judge has voted.

I.C.J .-judges are as sensitive to criticism of their behaviour as judges in national 
courts. In the Barcelona Traction Case criticism adverse to the prestige of the 
International Court was considered grave and was referred to in the majority 
opinion 70 as well as by Jessup 71 and Fitzmaurice. The latter referred to the 
lengthening of the proceedings which had been a ground for much criticism 
of the Court and explained that this Had resulted from action taken by the 
parties themselves, and Fitzmaurice added on this point :

« Nor is this by any means the only way in which the Court has been 
misrepresented in a manner detrimehtal to the dignity and good order of its 
functioning as an independent judicial institution 72. »

The effect that excessive criticism may have in distorting a judge’s rôle 
performance was described by Frankfurter J. (in dissent) in the U.S. case 
previously referred to :

« . . .  a conscientious judge... may find himself in a dilemma when subjected 
to a barrage pressuring a particular resuk in a case immediately before him. 
He may not unnaturally be moved to do what is urged, or he may be impelled to 
display his independence and not give to the arguments on behalf of the motion 
for a new trial that serene and undisturbed considération which often leads judges 
to grant such a motion. It has not been unknown that judges persist in error 
to avoid giving the appcarance of weakness and vacillation. Thus, one or another 
of the litigants before the Court may have been denied that disinterested exercise 
of judgment which is of the essence of the judicial process. The demands found to 
have been made upon the judge by these papers may agitate even a conscientious 
judge, He may himself be unware of the extent to which his powers of reason 
have not the sway they would otherwise have. Or a judge, proud of his 
independence, may unconsciously have his back stiffened, and thereby his mind, 
when hearing the motion for a new trial and passing on its validity. Judges are 
not merely the habitations of bioodless catégories of the law which pursue their 
predestined endsT3. »

G ü n th e r , op cit., 87.

69 G ü n t h e r , op cit., 94.
70 Barcelona Traction Case, cited, supra, n. 35, 30-31.

71 Jessup , Barcelona Traction Case, cited, supra, n. 35, Separate Opinion, 221, Note.
72 F itz m a u ric e , Barcelona Traction Case, cited, supra, n. 35, Separate Opinion, 113.

73 Craig v. Harney, 331 U.S. 367 at 392-393; 67 S.Ct., 1249, 1262.
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To such criticism the I.C.J .-judge is particularly exposed because he has not 
even the power of the national judge to punish unfair denigration of his personal 
performance as contempt. That I.C.J.-judges notice the criticism of academic 
lawyers, is illustrated by Koretsky’s reference to the breadth of such criticism 
after the South West Africa Case 1962 74.

The judges moreover lack the support of a professional pressure group which 
can assert their interests. The International Law Commission, for example, has 
studied the Court75 but the political loyalties in that body are stronger than the 
professional ones and it is hard to think of a case where pressure on the Court 
would not be accompanied by pressure on this body. One can only hope for the 
development foreseen by the political scientist Galtung, that a unified professional 
organisation of international « peace specialists » will be called into life. This 
group would consist of experts who are subjected to severe pressure from the 
environment, especially when they resist national loyalties 76.

The position of the Court in the Hague is a certain protection against 
inter-transmitter conflict; the I.C.J.-judge is less under the influence of his 
national society there, but he is in another environment; a specifically European 
environment which he may accept or against which he may react negatively. 
The relative isolation of this Netherlands city from the centres of international 
political work, e.g. New York and Geneva, is a further advantage; it has, 
however, the disadvantage that the court is eut off from the developments in 
the expectations of important role-transmitters. In this context it is interesting to 
observe the setting up in 1967 (dîrectly after the South West Africa Case 
of 1966) of a « Committee on Relations ». The function of this committee 
is to be i.a. the development of relations with other organisations of the United 
Nations and other international organisations and groups 77. The comparatively 
isolated position of the International Court (the superior courts in national 
légal systems are mostly situated in the capitals, being the most important for 
new social developments) hinders the judge from observing the number, the 
interest and the growing importance of new role-transmitters from Africa and 
Asia in the right proportions.

But one of the worst defects of the International Court is the lack of means 
of insulating the court from inter-transmitter conflicts until they have been 
resolved into one intelligible transmission. This is done in national systems 
through législation. The Statute and Rules of Court of the International Court 
give only the vaguest outline and even they are sometimes subject to bitterly 
conflicting interprétations, e.g. over the priority of sources of law (Article 38).

74 K o re tsk y , South West Africa Case 1966, cited, supra, n. 37, Dissenting Opinioîi, 242
75 R o sen n e , The Law and Practice of the International Court (1 9 6 5 ), 189.

76 G a ltu n g ,  « On the Future of the International System », Journal of Peace Research, 
1967, 316.

77 I.C.J. Yearbook, 1971-1972, 99.
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Other international « législation » is scant and even where some measure of 
consent has been necessary, e.g. in the formulation of a request for an advisory 
opinion, the transmission may again not be clear, cf. the request for an advisory 
opinion on Namibia. The formulation of the application may be an unsatis- 
factory compromise. According to Rosenne the politicians sometimes only 
intend

« ... no more than to sheive the substantive issue for the time being, in the 
hope that the dispositif o£ the Advisory Opinion or perhaps some particularly 
articula te individual opinion) rather than the actual reasons, would îay the basis 
for the next steps. Expérience in the United Nations shows many examplcs in which 
this was precisely the intention of the General Assembly 7S... »

A request for an advisory opinion, which cornes to the Court in these circum- 
stances, will hardly be a unified transmission. The question in the Namibia 
Case was set out as follows :

« What are the légal conséquences for states of the continued presence of 
South Africa in Namibia, notwithstanding Security Council Résolution 276 
(1970) 7,9 ? »

A controversial question in the United Nations was precisely whether the 
withdrawal of the mandate by this resolution was valid s'°. The formulation of 
the request left it doubtful whether the court should take a stance on this very 
basic question. For this reason the Court found itself in some difficulty.

4,3. Sanctions.

The sanctions of the I .CJ.-role-transmitters can be quite severe. They can 
reduce the court to impotence by refusing to send any cases to it.

Against a judge of its own nationality various groups can exercise subtle 
but quite effective pressures, e.g. by refusai to renominate. This factor should 
not be over-emphasised because most judges do not have a second period of 
office in any case. This is perhaps the resuit of a certain tendancy of international 
society to make possible the participation of as many states as is possible. 
De Visscher (Belgium) in 1949, Klaestad (Norway) in 1961 and Morelii 
(Italy) in 1970 were replaced by judges from other countries. Similar instances 
were named by Feld in the Court of the European Economie CommunityS1. 
Nonetheless, renominations do occur in the International Court, e.g. ZafruIIah 
Khan (1954-1972), Badawi (1946-1965), Forster (1964, newly elected in 1972). 
Renominations can also come into question when a judge enters his office in the

78 R o sen n e , « Lauterpacht’s Conception of the Task of the International Judge », 
American Journal of International Law, 1961, 859.

7 9  I.C.J. Reports 1971, 6, 1 6 . .

80 U.N. Security Council, 1550th Meeting, 29-7-1970 : speeches by the représentatives 
of France and Great Britain.

81 F e l d ,  The Court of the European Communities : New Dimension in International 
Adjudication (1964), 19-21,
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place of a colleague who has died during his period of office. This was the case 
with Fitzmaurice who continued the period of office of Lauterpacht ( 1960-1964) 
and was re-elected in 1964. It was also the case for Ammoun who continued 
Badawi’s period of office in 1965-1967 and was re-elected in 1967. Threat to 
withdraw support for renomination can therefore be a sanction. But such 
manœuvres against a judge would be particularly difficult in countries with a 
strongly established national tradition of judicial independence and in which 
a judge who votes against the claims of his own country is, to a certain extent, 
the object of admiration, e.g. the approval of professional commentators of 
McNair for his décisions in the Corfu and Anglo-Iranian Oil cases and of 
Basdevant in the Minquiers and Ecrehos Case.

The sanctions against a judge of another nationality would have to be much 
more indirect, but that such manœuvres within the United Nations can be 
successful is shown by the defeat of the Australian nominee Sir Kenneth 
Bailey, who had been earlier considered a probable successor to the Australian 
judge Sir Percy Spender®2 as deliberate revenge for Spender’s deciding vote in 
the South West Africa Case. This was admittedly an extreme case : usually 
such pressures would cancel each other out by the bargaining of bloc politics, 
whereby persons not acceptable to one bloc generaüy have to be accepted to 
ensure the élection of the bloc’s own candidates.

4.4. Inherent Conflict in the Judicial Rôle.

From the inherent conflict of the judicial rôle the international judge is even 
less protected than the national judge. For the mechanism of « rationalisation » 
— presenting a décision as consistent with a principle already accepted — is far 
more difficult : firstly because fewer « principles » are agreed on by ail the 
role-transmitters and secondly because they expect different forms of rationali­
sation. A judgment presented in a pseudo-syllogistic form which might be 
satisfying to the role-partners of the French Cour de Cassation, would certainly 
disappoint the expectations of ail but a fraction of I.C.J .-role-partners. Though 
the Court in its efforts to devise its own style, has made some efforts in this 
direction, it has certainly not devised a solution to the problem.

The necessity of having men of the highest calibre who would have the 
ability to withstand these pressures, is recognised in the Court’s Statute, requiring 
nominees « to be of the highest moral repute ». The selection process, however, 
allows national governments to choose someone who may not necessarily be 
so résistant to its pressure. Such a suspicion is voiced by Zile when he says :

« Can a Soviet judge of the International Court of Justice be an “  independent ”  
judge ? Can his solemn déclarations to perform his dudes as a judge impartially be 
taken seriousîy ?... By “  independence ”  of a person we ordinarily mean that he

82 G re e n , article cited, supra, n. 80, 521.
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does not act on  instructions from  superior authorities, and that he is not accountable 
to them. W e do not, o f  course, m ean  idéal independence, im plying absence o f any 
environmental influence. W e should insist, however, that this influence stop short 
o f destroying the in dividual’s ability or w illingness, or both, to search for facts, to 
question dogm a, and to articuîate his th ou gh ts8S. »

Examples have occurred of judges resisting pressure from their home govern­
ments to use their judicial power in a particular manner. Winiarski, who had 
been a member of the Permanent Court took office in the new Court and 
continued in it for 2 decades although the political system in his homeland 
Poland had completely changed. He did not introducé concepts of socialist 
systems of law and the décision of the Court in the South West Africa Case 
1966, in which he concurred with the majority, was sharply criticized by the 
Polish government. Another known case of résistance to pressure was that of 
the German judge of the Permanent Court Schücking : after Germany’s 
withdrawal from the League of Nations there were vain attempts from Berlin 
to induce him to resign from the Court, but he refused to do so and was lost 
to the Bench only by death in 1935. The German government did not then 
nominate another German judge 84.

This is not to suggest that the judge gives way to these pressures, but that 
it is impossible to understand judicial behaviour without recognising the situation 
in which the judge is placed. That pressure does sometimes Iead the judge to 
observable déviation can be seen from the examples given above. The difficult 
position of the I.C.J.-judge and the relative paucity of insulating mechanisms 
leads one to wonder how this rôle has managed to survive at ail and whether 
indeed it can survive much longer without some drastic changes.

5. The Position of the I.C.J.-Judge.

Having analysed the difficultés of the I.C.J.-judge and the pressures working 
on him, we should now proceed to analyse the more settled features of his 
position.

5.1. Rôle : Institutionalised Expectations Directed at the I.C.J.-Judge.

One can establish certain expectations in relation to the judges of the 
International Court which have become institutionalised. Some are the 
same as those expectations directed to the judge of a national court; others 
are not.

83 Z i l e , op. cit., 381.
84 D rôge, M ü n c h  and von P ü tt k a m e r  (eds.) Die Bundesrepubli\ D-cutschland und die 

Vereinten Nationen (1965), 127.
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5.1.1. Impartiality.

The impartiality of the I.C.J.-judge is a significant theme of ail important 
writers on the International Court, i.a. Lauterpacht8n, Rosenne'88. The anxiety 
of governments in this respect was an important motive for the claim of those 
states which, unlike the permanent members of the Security Council, did not 
have a permanent judge at the International Court, to be able to propose an 
ad hoc judge in cases in which they were parties. The judges themselves have 
also emphasised the necessity of this duty, e.g. Lauterpacht37 and Tanaka 8S.

5.1.2. Juristic Ability.

The judge must be qualified by exception al juristic ability. The statute only 
requires :

Art. 2 : « The Court shaiî be composed of a body of independent judges, 
elected regardless of their nationality from among pcrsons of high moral character, 
who posscss the qualifications required in their respective countries for appointment 
to the highest judicial office, or are jurisconsults of rccognised compétence in 
international law. »

The question is how this ability is to be measured. It may be established 
from a judge’s wridngs (Lauterpacht, Fitzmaurice, Gros, Jimenez de Arechaga) 
or from earlier activity as an ad hoc judge (Nagendra Sitigh, ad hoc judge in 
the I.C.A.O. Council Case; De Castro, ad hoc judge in the Barcelona Case), 
or from activity at a national court (Onyeama, Forster) or from a university 
career (Bengson, Dillard). Two-thirds of ail I.C.J .-judges have served their 
own country in an official capacity 89. Some judges, e.g, Lachs, have experience 
in every area. Whether government experience alone is sufficiënt, seems doubtful. 
Some judges, although they have studied law early in their lives and later been 
active as a minister or ambassador for their government, have never especially 
concentrated on international law (Spender, Morozov, Bengson). In the latter 
cases the expectation is not fulfilled that an I.C.J.-judge should, at his nomi­
nation, already have an international réputation as an expert in international 
law.

5.1.3. Dignified Behaviour.

The I.C.J.-judge should behave in a dignified and serious manner. The 
members of the I.C.J. Bench follow the standards of the so-called, professional 
elite and have done so since the establishment of the Permanent Court. The 
language of the Courtes judgments is sober and restrained.

85 L a u te r p a c h t ,  The Function of Law in the International Community (1933), 202-241.
56 R o sen ne , op. cit., supra, n, 59, 61-62.

L a u ter pa ch t , op. cit., 202-241,
m T anaka , « The Character of World Law in the International Court of Justice », 

15, Japanese Annual of International Law (1971), 1, 11-12.
89 B eck m an , « Judges of the International Court of Justice », 3, International Lawyer 

(1969), 593.
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5.1.4. Loyalty to the Court.

The judge must behave with loyalty to the Court. ZafruIIah Khan was 
criticised for his interview with the London newspaper, « Observer », in which 
he gave the information about the contents of a private discussion with the 
President. In observance of this duty, judges who have written much about 
the Court before their élection, e.g. Lauterpacht and Fitzmaurice, have not 
made statements on this theme during their period of office. Krylov was 
criticised for critical statements he made about the Court 9,\  His use of a pen 
name was perhaps a certain récognition of this requirement cf loyalty.

Until 1956, the dissenting opinions of the International Court were, with a 
few exceptions, reserved and courteous in respect of différences with the majority. 
Typical expressions were :

« To my great regret, I am unable to concur in the Court’s judgment01... » 
« In spite of my great respect for the Court, I am unable, to my deep regret, 

to share the views of the Courtsc2... >
« I regret I find myself unable... to agree with those conclusions and the 

motivation behind them...
I feel rather unhappy about the Court's analysis of the mandates system ®3. »

The some of a few isolated opinions was on the contrary not quite so 
courteous.

« I cannot align myself with the opinion of the majority 9*. »

The tradition of a reticent expression of criticism in dissenting opinions 
underwent a serious setback from Jessup in 1966.

« Having very great respect for the Court, it is for me a matter of profound 
regret to find it.necessary to record the fact that I consider the Judgment which 
the Court has just rendered... completely unfounded in law 95. »

Other minority judges follows this example :
« I voted against the décision of the Court... to which I am in fondamental 

disagreement... The Court, in my view, has been able to do that from an 
unwarranted assumption of the presumed intentions of the framers of the 
Covenant and mandates system oa. »

« Si savamment motivé que puisse être l’arrêt rendu par la majorité de la 
Cour... je ne peux y souscrire07. »

90 Z il e , op. cit., 386.
a î  K o retsky , Continental Shelf Case, cited, supra, n. 45, Dissenting Opinion, 155.
92 T anaka , Continental Shelf Ca&e, cited, supra, n. 45, Dissenting Opinion, 172.
93 M ban efo , South West Africa Case, 1966, cited, supra, n. 37, Dissenting Opinion» 

482, 488.
94 K rylov , Corfu Channel Case, cited, supra, n. 40, 73.
95 J essu p , South West Africa Case, 1966, cited, supra, n. 37, Dissenting Opinion, 323.
196 P a d i l l a  N e rv o , South West Africa Case, 1966, cited, supra, n. 37, Dissenting

Opinion, 441.
97 F orster , South West Africa Case, 1966, cited, supra, n, 37 , Dissenting Opinion, 472.
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Conversation with some of the judges in the Hague suggested that the 
retreat from these old standards of courtesy was regretted. Previously the 
President would endeavour to talk to a judge who wrote too sharp a criticism, 
The President’s suggestions for a more conciliatory expression of opinion were 
usually adopted. This longing for the old days of courtesy could be seen in the 
statement of one judge about the attack by Jessup — « C’était un scandale ». 
Tanaka referred in a later case to the Iimits for a dissenting opinion as being 
« considérations of decency » 9S.

5.1.5. Priority of the Judicial Rôle.

The judicial rôle must have priority above ail the other rôles which the 
judge concurrently plays, insofar as he is not already protected from a rôle 
conflict. In the context of the very modest participation of the Soviet judges, 
one can perhaps see an ambivalent attitude : perhaps it is here expected that the 
rôle of a member of the Communist Party elite should have priority, Such an 
attitude would explain Krylov’s double rôle as a vicious critic of the court 
(under pen names) while at the same time acting as a member of it90.

5.1.6, Co-operation.

The judge must act in a co-operative manner with the parties in a case. 
Without co-operation between the judges and parties, it would. hardly be 
possible to solve any conflict satisfactorily. This has been clearly shown in recent 
years in the publicity achieved by litigants in two jurisdictions. In Germany in 
the « Demonstrator trials » 1100 and in the U.S.A, in the Seale c a s e t h e  
administration of justice and the confidence of the judges was undermined by 
the total refusai of the défendants to act iq the defined rôle. The judge expects 
certain norms of conduct to be observed by the litigants.

On the other hand litigants expect that the judges will to some extent seek 
their agreement in the way a case is handled, e.g. that the judge will explain 
what questions it would like to have further argued. Fitzmaurice has expressed 
this expectation in the following manner :

« ... the parties must be able to £eel that a court of law will not go off at a 
tangent and décidé the case on some wholty new footing thought up by itsclf 
and not discussed in the course of the argument, This objection is justified in the 
sense that although the jurisprudence o£ the International Court firmly establishes 
its right to raise points, and décidé on the basis of them proprio motu, it 
should at Ieast raise them before deciding them, and this not merely in its private 
délibérations but at the public hearing, so that the parties may have an adequate 
opportunity of arguing them110'-. »

98 T anaka , Barcelona Traction Case, cited, supra, n. 35, Separate Opinion, 115.

00 ZilEj op. cit., 386.
1100 L a u tm a n n , op. ch., supra, n. 5 , 84-92.

101 U.S. v. Seale, 461 F. 2d 345 (1 9 7 2 ).

10.2 Fitzmaurice, « Judicial Innovation —  its Uses and Périls », Cambridge Essays 
in International Law in Honotir of Ld. McNair (1 9 6 5 ), 26.
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A repeated criticism o£ the majority opinion in the South West Africa Case, 
1966, was that the question of « légal interest » on which the décision finally 
turned, had not been argued by the parties and not even referred to by the 
Court. This lack of good co-operation in the disposition of the case was referred 
to by Jessup103 in his dissenting opinion and by various other commentators, e.g. 
Higginslfl4, Falk1*05 and Friedmann 1:°6. This case raised particular annoyance 
because the Court, by its décision as to jurisdiction in 1962, had strengthened the 
expectation of a detailed décision on the substance of the case.

5.1.7. Efficient Solution of the Conflict.

The judge must give a définitive solution of the case before him107. The 
reaction after the South West Africa Case, 1966, shows how deeply this expec­
tation is rooted and how its disappointment can operate as the chief basis o£ 
criticism. According to Jessup’s opinion, the court was

« not legaily justified in stopping at the threshold of die case avoiding a 
décision on the fondamental question1108... »

This was also noted in the criticism of H iggins1'00, Falklï0 and Hidaya- 
tullah111.

5.1.8. Satisfactory Justification,

The judge must give a rational justification of his décision. Lauterpacht 
wrote :

« In a tribunal which, by reason of the circumstances encompassing its activity, 
is exposed to imputations of influence of extraneous considérations, a system such 
as that actuaîly adopted în the Statute of the Court in the matter of Dissenting 
Opinions and fuîly operative in the practice of the Court, constitutes a powerful 
safeguard. It precludcs any charge of reliance on mere alignment of voting and 
lifts the pronouncements of the Court to the level of the inherent power of légal 
reason and reasoning11'2. »

10a South West Africa Case, 1966, cited, supra, n. 37, 327-328.
This criticism was taken up by the représentative of Ethiopia in the U.N. General 

Assembly U.N.G.A. Debates, 21st Session, Item 66 (Provîsional Agenda), 1414.
104 H iggins, article cited, supra, n. 22, 579.
105 FalKj article cited, supra, n. 55, 6.
106 F r ied m a n n , article cited, supra, n. 54, 10.
107 RosENNEj op. cit., supra, n. 75, 98; F itzm a u r ic e , « Hersch Lauterpacht - the Scholar 

and a Judge », 37, British Yearbook. of International Latv (1961), 14-15.
los Jessup, South West Africa Case, 1966, cited, supra, n. 37, Dissenting Opinion, 325

109 H iggins, article cited, supra, n. 22 , 593.

1113 F alk , article cited, supra, n. 55, 13.
111 H ïdayatullah , op. cit., supra, n. 62, 84-85.
112 L a uterpa ch t , The Development of Latv by the International Court of Justice (1958), 

68-69.
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The refusa! of detailed justifications by the Soviet judges is criticised by 
Günther113 and Zile114.

There are certain other expectations directed to the International Court which 
one cannot State to be institutionalised but which are held by an important 
section of role-transmitters.

5.1.9. Promoting the Political Goals of the International Community.

According to some opinions the judge must make a décision which will carry 
out the « policies » of the international community. This view was, in particular, 
represented by Ammoun :

« ... les principes et les buts des Nations Unies s’imposent à tous les organes 
de celle-ci; à l'Assemblée, au Conseil de sécurité et, tout autant, à îa Cour 
internationale de Justice, comme aussi à chacun des Etats membres11'5. »

Doeker refers to the functional concept of the Court in its capacity of a 
principal organ of the U.N.

« according to which the court ought to strive to give effect to the décisions 
of the other principal organs116 »

and he cites in support of this contention, the judgment in the Corfu Channel 
Case, in which he says the Court partly based its décision on jurisdiction on 
the necessity of ensuring the full effect of a Security Council resolution (the 
judgment could be interpreted along other lines also). Another commentator 
writes :

« In view of the fact that the Court is the principal judicial organ of the 
United Nations it might well be asked whether it is not encumbent upon the 
justice to give effect to the purposes of the U .N .117.»

A somewhat similar expectation was discernable in counsel’s arguments on 
behalf of Ethiopia and Liberia to the Court and in criticisms of the judgment in 
the South West Africa Case 1966 that the International Court should carry out 
the policies of the international community (whatever these might b e )118, 
This claim was firmly rejected by the majority judgment of 1966. Falk bases 
himself on the South West Africa Case 1966, to emphasîse the duty of the court 
« as the judicial arm of the organised international community » to help in the 
achievement of the purposes of the international commuîty110. The représentative

113 G ü n t h e r , op. cit., 137.
* * *  Z il e , op. ch., 384-385.
115 Am m o u n , Advisory Opinion on Namibia, I.C.J. Reports 1971, Separate Opinion, 71.
118 D o ek er , « International Politics and the I.C.J. », Tulane Latv Revieiv, 1960-1961, 774.
117 G r e e n , article cited, supra, n. 80, 512.
118 I.C.J. Pîeadings, Oral Arguments, Documents 1966, South West Africa, Vol. IX, 

esp. 64, 255, 328 and 353-354.
11S F alk , article cited, supra, n. 68, 14.
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of Ghana at the Eighth Conference of the Asian-African Légal Consultative 
Committee stated :

« It is the unspeakable irony of our time that an institution of the order of the 
International Court of Justice, forged out of contemporary norms and principles, 
should be used to frustrate and stultify the implcmentation and furtherance of these 
ideaîs1'2’0. »

This approach was sharply rejected by Judges Spender and Fitzmaurice in 
their joint dissenting opinion in the South West Africa Case 1962 :

« A number of,„ arguments we will not deal with, partly for reasons of space, 
but mainly because they do not secm to us to be légal arguments at ail. They are 
no more than motives or reasons for urging that it is polïtically desirable that the 
Applicants should be allowed to invoke Article 1 and diat the Court should assume 
jurisdiction. This feeîing, understandable thoitgh it may be, cannot have any 
bearing on the légal issues involved, and these must be our sole concern121. »

Yet, although the case was overstated and in a form not acceptable to 
those nurtured in the traditions of légal positivism, there was some 
realism behind the claim and a degree o£ myopia in its rejection. Courts cannot 
afford to ignore, especially in times of dynamic social change or dislocation, the 
views of the wider society. If they do so, sanctions will be applied, as can be seen 
in the U.S. and Australian cases mentioned above. The courts have, as a matter 
of fact, taken account of these views, e.g. through the category of public 
policy. It is not accurate to say that these factors are not relevant to a judicial 
décision.

5.1.10. Representing the National Légal System.

Others express the view that the judge should represent the values of his 
national légal system. They argue that this is implied by the provision for 
représentation of the most important légal systems of the world (Statute 
Article 9). Several of the judges have taken this view. Anzilotti stated :

« What Lord Finîey represented in this court, as it was his duty to do, was 
the Iegàl system in which he was brought u p 122. »

In the Arbitral Award Case, the judge Moreno Quintanna referred to himself as

« a représentative on this court of a Spanish-American légal system123. »

120 Report of the Eighth Session of the Asian-African Consultative Committee, 1966, 
Bangkok, 85.

12:1 South West Africa Case (Preliminaiy Objections), I.C.J. Reports 1962, Joint Dissenting 
Opinion, 515.

122 First Public Sitting o£ XVI (extraordinary) Session on May 15, 1929, P.C.I.J. 
Series E , No. 5, 22-23; cited by L a u ter pa ch t , « The So-called Anglo-American and 
Continental Schools of Thought in International Law », 12, British Yearbook of International 
Latv (1931), 31, 48.

123 M o r e n o  Q u a n t a n a ,  Arbitral Award Case, I.C.J. Reports 1960, 192, Separate Opinion. 
218.
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Other authors, such as Rosenne emphasise that the judges must décidé in 
accordance with international law, and that they should be selected as interna­
tional lawyers and not as représentatives of a national légal system124,

5.1.11. Réconciliation of Antinomies of Expectations.

Another expectation addressed to the Court is that it will resolve conflicts 
between the role-transmitters. Instead of resol ving the conflict of norms, as in 
national systems in a parliament and directing the Court what to do, in many 
cases the conflict is referred to the Court so that the Court should, by use 
of its great prestige, direct the international community what to do. A request 
for an advisory opinion may only be one way of getting extra ammunition 
for the batde : namely a décision from the Court as to what are the proper 
norms to apply.

« ... a judicial pronouncement in the setting of the South West Africa Cases 
would have been a i l  important additional lever available to those countries seeking 
to mobilise political support for their objectives in South W est Africa and 
elsewhere in Southern A frica125. »

But a conflict that deeply splits the international community, is likely to split 
the Court also, for the only additional integrating mechanism it has — a légal 
culture — is also a weak one. Against this 'view o£ the International Court it 
can be asserted that such a function is non-typical of a judicial rôle.

5.2. Status : The Expectations of the l.C.].-Judge.

Like the judge of a national court, the I.C.J.-judge directs certain expectations 
at the members of his role-set. He expects a certain degree of authority over 
parties, barristers and court personnel, certain immunities and privileges and 
much prestige. But it must be noted that the prestige of the individual I.C.J.- 
judges is extremely variable and depends greatly on their personal performance 
(also before their nomination). That can be seen in the évaluation of the judges 
by the commentators. The I.C.J.-judge also expects the performance of the 
protective processes described above.

It seems as though the I.C.J.-judge expects prestige and a good position in his 
national social system after the expiry of his period of office. His performance 
as a judge is one factor in his personal prestige and his publications are often 
greatly appreciated because of his special experience, e.g. the books of the 
former Belgian I.C.J.-judge the late Charles de Visscher. After their employment 
as judges, the judges return to their national eûtes with increased stature.

124 R o s e n n e ,  op. ch ., supra, n . 75, 167,
125 F a lk ,  article cited, supra, n. 55, 21.
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6. Learning the Rôle of the I.C.J.-judge.

Rôles are learnt over a long period of time during which the actor perceives 
what is expected of him and learns to expect sanctions if he does not meet these 
expectations. This learning process is called socialisation.

6.1. Socialisation : The national Judge.

Any actor learns his various rôles by socialisation : one of the most important 
is that relating to his occupation. The professions have lengthy periods of 
socialisation. In ail Western systems, the lawyer must perform at least four 
years of academic and one to two years of practical work, Socialisation also 
occurs in informai meetings with other academics and is often continued by this 
means. Especially notable in this respect is the English system of Inns of Court, 
according to which the whole of the légal profession is divided into four London 
schools of law. The members can, and the students must, eat a certain number 
of meals in their Inn, which acts as a meeting point for judges, academics, 
practising lawyers and students, and furthers personal friendship and professional 
co-operation. The importance of the Inns in socialisation has been explicitly 
noticed :

« There are some things... that are incommunicable even by vvord ; they are 
taught by examplé and learnt by observation. For ali these methods of commu­
nication, and particularly the last, what is needed is constant association. This 
association is the life of the Inn1:26, »

And apart from his socialisation as a «lawyer », there is a further socialisation 
for a judge among his colleagues after appointment to the Bench. For the judge 
in an upper court, there are also further years of socialisation through practical 
judicial work in lower jurisdictions,

6.2. Socialisation : The I.C.J.-judge.

The socialisation of the judge of the International Court of Justice is greatly 
inferior to that of a judge of a national court. The young lawyer who wishes 
to become a good international lawyer has no professional group with which 
he can identify himself : there are no « Inns of Court » in international law. 
Whether he continues his career in government service, at the university or in 
the diplomatie world, he is usually eut off from his international law colleagues : 
at the most he encounters them now and then at international congresses. One 
would like to think that better possibilities of socialisation occur at the specialised 
institutions for international law, such as the Institut Universitaire de Hautes 
Etudes Internationales in Geneva. That is, of course, true — but not one of the 
fifteen judges presently in the Hague has studied there. One can, nevertheless,

120 L o rd  D e v lin , quoted in F . C o w p er, « Dining in Hall », The Law Times, Vol. 235 
(Î9 6 4 ), 133.
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designate such schools as a very important factor for the cultivation of a common 
légal culture127.

In 1932 it had already been suggested that the création of a permanent bar 
would be advantageous :

*  If such a Bar could be created in connection with the Permanent Court, it 
would lead to a School of International Law, viz., International Law taught from an 
international standpoint and not —  as it is at present —  seen through national 
spectacles '12S, »

But, depite this hitherto inadequate socialisation many of the I.C.J.-judges 
have felt their rôle as an international lawyer (before their nomination as 
I.C.J.-judge) and their rôle as I.C.J.-judge thereafter as the rôle with highest 
priority of which most norms were deeply internalised. Lauterpacht serves as 
example here. For thirty years he had continually emphasised the fonctions 
of the international judge.

However, the most important part of the process of socialisation lies in the 
activity in the court itself. Just how important this further éducation is, I learnt 
in interviews with six judges in the Hague. Ali of them pointed out that their 
methods — when not their opinion of the substance of the law — had changed 
during this period. The examples they gave for this ail lay in the direction 
of greater flexibility and the introduction of more marginal elements. One of the 
most experienced judges at the International Court (twelve years) said that at the 
beginning of his work in the Court he believed that the basic pattem of every 
case was known to him, because he had worked for years as the permanent 
légal adviser to his national government. But the longer he was at the Interna­
tional Court the more he learnt that a case could always have certain unexpected 
and surprising elements, which had not been perceived at the beginning. 
Another judge said that although he still believed it was not right to base 
oneself on sociological or economic grounds, that, after his work with the other 
judges at the Court, he realised these elements could not be ignored. A very 
experienced judge in the European Court of Human Rights said that one 
often saw remarkable development among the judges after their appointaient, 
particularly among the younger judges.

6.3 Internalisation,

In the process of socialisation an actor not only learns what is expected of 
him in a particular rôle and what sanctions are likely to be applied if he does

127 D u p u y , R., « Adaptation de la Cour internationale de Justice au Monde d’aujour­
d’hui », 2, R.B.D.I. (1966), 28, 42.

128 Remark of Dr. B isschop to the address of C aloyanni, A., « The Judicial Policy 
for the Settlement of International Disputes », 17, Transactions of the Grotius Society (1932), 
85, 99.
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not fulfil them : he also cornes to absorb some of these ideals and standards 
as part of his personal philosophy of life.

« From the point of view of the actor, his rôle is defined by the normative 
expectations of the group as formuîated in its social traditions. The existence of 
these expectations among his feliows constitutes an essential feature of the 
situation in which any given actor is placcd. His conformity with them of lack 
of it brings conséquences to him, the sanctions of approval and reward, or of 
condemnation and punishment. But more than this, they construite part o f Aïs 
own personality. In the course o f the process o f socialisation he absorbs -—■ to a 
greater or lesser degree ■—• the standards and ideals o f his group so that they 
become effective, motivating forces in his own conduct, independent o f external 
sanctions1;29. »

This point is crucial in understanding the attitudes of the I.C.J .-judges; their 
judicial philosophy cannot help but be deeply influenced by their training 
in a national légal system.

Instead of the long process of socialisation of the judge in a national légal 
system the judge is first socialised for the professional group in his own country, 
after that is only exceptionally socialised as « judge »; mostly only as an 
expert in international law. This further éducation can take place as Légal 
Adviser of the Government (Fitzmaurice, Gros, Lachs), as an academic 
(Winiarski, Tanaka, Dillard) or as diplomat (Wellington Kco, Spender, 
Badawi), but in ail branches of the profession he is at the same time socialised 
as a member of a national elite, and this may hinder the internalization of 
certain norms which are appropriate to the international lawyer, but are not 
quite consistent with the norms of the elite, and it can also occur that his 
later socialisation in the new professionnal rôle takes place in an environment 
which lies very far from that of other international lawyers. This has occurred 
with the « diplomatie » career : Spender was a barrister for only fifteen years 
and then acted in the national political forum for twenty-seven years.

The judges of the International Court have learned their rôle very largely 
within the ambit of a national légal system. This training influences, for example, 
their views as to how much effort should be made to write a unitary judgment, 
whether dissent should be suppressed, how much individuality and how much 
collective spirit a judge may properly feel. This training induces what the 
German theorist Esser calls « Vorverstàndnis » — a kind of judicial « prédispo­
sition » or attitude with which a judge approaches every case130, The methods 
which a judge considers to be possible for the solution of a case, the style of the 
written judgment, the nature of remedies he considers to be available — ail 
these have been to some extent programmed by his initial légal and professional 
training. It requires a conscious effort on the part of a judge to overcome this 
« légal ethnocentrism », a fact which is no doubt responsîble for the long 
dominance of the European légal tradition at the International Court.

129 P asson s, op. cit., supra, n. 13, 230-231, emphasis added.
130 E sse r , Vorverstandlich tind Methodenwahl in der Rechtsfindung (1973).
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This article is not the place for a detailed analysis of international jurispru­
dence showing such attitudes but one or two examples may be given. Methods 
of interprétation is a very obvious one. Teleological methods which judge 
Tanaka, familiar with these methods from the German law, employed were 
rejected by the majority in the South West Africa Case of 1966. In that majority 
there was no judge from a légal system of the German tradition. It seems 
proper to ask whether the prédisposition (in methods of interprétation) of 
influential members of the majority such as Gros, Fitzmaurice and Spender 
prevented the adoption of an entirely suitable and acceptable method of légal 
interprétation.

A second example is the judges’ attitude to the style of a written judgment 
e.g. to whom does he think the judgment is addressed ? The addresses of 
judgments of the Permanent Court of International Justice were those of 
Western European communities. The judges could rely on methods of reasoning 
traditional to them : e.g. a very strong emphasis on logic (even where, in 
légal reasoning, a continued use of logîcal terms conceals a more informai 
or « rhetorical » manner of reasoning131). But this emphasis on pseudo-logic is 
unconvincing to the new addressees of the Third World whose canons of 
traditional reasoning are different. A great deal of sheer impatience at the South 
West Africa décision of 1966 can be traced to the complete inadequency, in the 
eyes of many of the concerned audience, of formalistic reasoning, such as the use 
of the concept « légal interest », as appropriate reasoning for the décision of 
such an issue.

6.4. Conscientious Rôle Performance,

In fulfilling his rôle the judge therefore conforms to those norms which he 
has internalised and those expectations of his role-transmitters which he 
accepts, (This of course ignores the effect of role-conflict which may possibly 
inhibit role-performance.) But this building up of a body of norms controlling 
rôle performance is especially difficult for the I.C.J.-judge : firstly, the expec­
tations made of him are so various and secondly, because the socialisation 
process is more erratic and less consistant than that of the judge of a national 
court. He may frequently perceive conflicting expectations of him and have 
no internalised norm which would décidé his proper course of action for him. 
Or there may be gaps : situations so new that no expectations have been raised 
and no experience of his seems to show him the proper course to follow.

What source does the judge draw on when this is the case ?
In order to understand this phenomenon we must explore the sociological 

concept of the « reference group ». Another group is a reference group, if the

131 The récognition of the large place of rhetorical reasoning in the law largely occurred 
through the revival of interest in this kind of reasoning among the philosophers. Cf. esp. 
V ieh w eg , Topl\ itnd furisprudenz (1 9 5 2 ) and P e re lm a n , Traité de VArgumentation (1 9 6 3 ).
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members of the group appraise their own group or themselves by using the 
reference group or xts members as a standard for comparison182. Reference to 
such a group and its norms may provide guidance for a group whose own rôles 
are uncertain. The use of the word « court » and « judge » in drawing up the 
Statute of the Permanent Court of International Justice in 1920, immediately 
provided a reference group for the new and not yet institutionalized group; 
this reference group, or rather these reference groups, were the highest 
tribunals in the national states whose délégations participated in drawing up 
the Statute. That they were in mind is shown by the reference to the qualifi­
cations of the judge in the Statute (Article 2 : « highest judicial offices »).

Where gaps or conflicts occurred in the rôle transmission of the I.C.J.-judge 
he always had a reference group to which he could refer. The judges have not 
hesitated to refer to this sort of guidance, altough they have probably done so 
unconsciously. Some judges were judges of the highest national court in their 
country before their accession to the I.C.J.-bench : ZafruIIah Khan, Ammoun, 
Forster, Bengson, Petren, Onyeama. And for certain judicial functions no other 
model was readily available; methods of procedure, methods of drafting 
judgments and so on, had to be adapted from the various experiences of national 
tribunals until the new institution could build its own body of experience. 
But by then the working methods of the superior national courts had stamped 
the International Court deeply and they still remain a standard and point 
of comparison for the contemporary practice of the International Court even 
if the judge’s reference to them is unconscious.

The role-transmitters of the International Court also look somewhat to their 
own national court as a reference group by which to measure the performance 
of the I.C.J.-judges, especially in Western societies where the very similarity of 
nomenclature obscures quite vital différences of function. The great différences 
between national courts in Western societies and those in Asian, African and 
Communist societies is one explanation why expectations addressed to the 
International Court of Justice based on these very different reference groups 
are so various.

7. Conclusions.

This paper has tried to apply some of the insights of « Rôle »-theory to the 
International Court of Justice. While it might be thought that this application 
has only restated things about the Court that we were already aware of, 
perhaps it does give a new perspective.

Firstly it xs clear that the substantial rôle différences between the judicial 
rôle in the national and international system have led to the international

182 J ohnson, op. cit., 40. This is only one sense of the concept « reference group » but 
is the basic one for the purpose of this analysis.
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judge being exposed to an already difficult rôle with much less institutional 
support.

Secondly the lack of intégration of the Court as a group and its lack of a 
professional body to support it lead to low morale on the members’ part.

Thirdly these defects have a direct effect on rôle performance, in déviations 
recognizable as types known to sociologists as withdrawal, formalism and 
aggression and observable both in déviation in behaviour (e.g. criticism of 
fellow judges) and in the jurisprudence of the court.

Nevertheless we can perceive that the rôle is institutionalized to some extent 
because there are some expectations held by a substantial number of role- 
transmitters. However the present organisation of the Court is poorly adapted 
to allow I.C.J.-judges to perceive changes in these expectations.

The lack of a reasonably unified role-transmission provides a crucial différence 
from other rôles regarded as « judicial » and places the rôle of the I.C.J.-judge 
on the very brink of that description as a case apart from ail other judicial rôles.

Finally, and most importantly of ail, it is clear that the socialisation of 
international judges in that special rôle is haphazard and discontinuous. Not 
only does that reduce the priority given to the rôle in a case of rôle conflict, 
it leads to the most varying conceptions of the rôle by the judges themselves. 
Until they receive training in the rôle of an I.C.J.-judge at least equally intensive 
as that of other professional rôles which require a high level of commitment and 
a strong team spirit, the rôle itself will continue to be subject to widely 
different interprétations.


