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introduction

In August 2019, the fifth Conference of States Parties to the Arms Trade 
Treaty (“ATT”) was held in Geneva. While the priority theme was dedi-
cated to gender and gender-based violence, (2) the (non-)effectiveness of the 
ATT’s implementation was also at the core of discussions. (3) Taking into 
account the ATT’s object and purpose, which include the reducing of human 
suffering, (4) States Parties have considered not only the general implemen-
tation of the Treaty but also the issue of the prohibited transfers. (5) As a 
State Party to the ATT, Belgium is bound by “the highest possible common 
international standards for regulating or improving the regulation of the 
international trade in conventional arms”. (6) However, as demonstrated 
by this Chronicle, one of Belgium’s loyal customers raises questions with 
regard to these high standards. Saudi Arabia’s abuses in the context of the 
Yemeni conflict have indeed been denounced, along with the support it has 
been continuously benefiting from.

Without pretending to offer a complete overview of an extremely com-
plex situation, it is important to briefly recall some of the main elements of 
the Yemeni conflict. Since 2014, an armed conflict has gripped the country, 
with the forces of the President Abdo Rabbu Hadi opposing the Houthi 
armed group, former ally of the ex- President Ali Abdallah Saleh. From March 
2015, a coalition of a dozen States, led by Saudi Arabia (“the Coalition”), has 
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supported Hadi’s internationally recognised government through military 
operations.

The Yemeni conflict has a severe impact on civilians. Violations of inter-
national humanitarian law (“IHL”) and international human rights law 
(“IHRL”), by both parties, have been repeatedly denounced. The Saudi 
Arabian-led international Coalition is the main perpetrator of these abus-
es. (7) It has conducted air strikes, breaching the rules of proportionality, 
precaution and distinction, and causing thousands of civilian deaths. (8) 
In addition, the Coalition has established a partial air and naval blockade, 
denying civilians access to humanitarian aid. (9) This blockade has serious 
consequences on human rights, such as the right to health and food. (10) Half 
of the Yemeni population lives in “pre- famine conditions”, entailing that 
an approximated 14 million people are “entirely reliant on external aid for 
survival”. (11) The conflict has led the Happy Arabia to endure the world’s 
largest humanitarian crisis. (12)

Despite this conduct, the Coalition has benefited from continuous support 
from Western countries, including through arms supply. (13) In Belgium, 
one of the supplier countries, (14) decisions on arms transfers are a regional 
competence. (15) In 2017, the Walloon Region authorised transfers of arms to 
Saudi Arabia for more than 152 millions euros. (16) Over the previous three 
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years, the Region granted licences for 33.514.269 (17); 575.861.451 (18); and 
396.925.695 (19) euros, respectively. These numbers do not even take into 
account the 3.2 billion euros 15 year contract between the Belgian producer 
CMI and the Canadian company General Dynamics. (20) This contract pro-
vides for the supply by CMI of turret artillery aimed at being assembled 
on armoured vehicles in Canada, and ultimately sent to Saudi Arabia. (21)

The legality of exports to Coalition members has been challenged. Both 
the European and Belgian Parliaments expressed their support for the 
implementation of an embargo on weapons supply to Saudi Arabia. (22) In 
June 2019, one year after having proceeded to a number of suspensions, (23) 
the Belgian Conseil d’État annulled eight licences. (24) The administrative 
Court considered that the Walloon Region failed to demonstrate that it had 
assessed

“le comportement du pays acheteur à l’égard de la communauté internationale 
et notamment son attitude envers le terrorisme, la nature de ses alliances et le 
respect du droit international”. (25)

Arms’ transfers to Saudi Arabia have not only been challenged in Bel-
gium, but also in other important exporting States. For example, risks of 
serious breaches of IHL, and the threat to regional stability, have led the 
Netherlands to negate licences to both Saudi Arabia and the United Arab 
Emirates. (26) In England and Wales, the High Court of Justice had first 
dismissed an action introduced against exports, underlining Saudi Arabia’s 
genuine respect for its international obligations and the fact that the exports 
did not pose any risk of IHL violations. (27) However, that decision was 
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recently reversed by the Court of appeal in June 2019, (28) on the grounds 
that the licencing authority failed to show that it had taken account of the 
historic pattern of IHL violations by the Coalition. (29)

Although it surely constitutes a positive step towards a better compliance 
with IHL and IHRL, the recent Belgian administrative decisions require to 
be put in perceptive. As underlined by Willy Borsus himself, (30) the licenc-
ing authority maintains a wide margin of discretion in the assessment of the 
criteria. (31) The licencing process is also characterised by a significant lack 
of transparency. (32) In addition, the annulment of some licences does not 
represent a general condemnation of exportations to Saudi Arabia. (33) In 
any event, licences that were annulled by the Council of State in June 2019 
had, in fact, already been executed. (34)

This paper aims to examine the possible implementation of Belgian respon-
sibility, under Article 1 of the Draft Articles on Responsibility of States 
for Internationally Wrongful Acts (“ARSIWA”), for the arms transfers to 
Saudi Arabia authorised by the Walloon Region since the first intervention 
by the Coalition in 2015. The issue of attribution shall not be examined here, 
as it is clearly established by the national licence granting process and the 
relevant rules on State responsibility. (35) Moreover, the paper does not aim 
to assess the moral legitimacy of the transfers, nor to prove the constitutive 
elements of the violations denounced by various reports, and presumed to 
be established. Only the conformity of the transfers with the relevant norms 
of international law will be addressed.
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The transfers shall be analysed in respect of three relevant sets of rules. It 
will be argued that the authorised exports are in breach of: first, the Arms 
Trade Treaty (“ATT”) (I); second, the obligation to ensure respect of IHL, 
enshrined in Common Article 1 to the Geneva Conventions of 1949 (“Com-
mon Article 1”) (II); and, third, the prohibition to aid and assist another 
State in the commission of an internationally wrongful act in the sense of 
Article 16 ARSIWA (III).

i. — breaches of the att

The ATT is of critical importance in the context of arms trade. It was 
ratified by Belgium on 3 June 2014 and entered into force on 24 December 
2014. Its object includes the establishment of the strictest possible regulatory 
standards of the international arms trade for the purpose of:

“Contributing to international and regional peace, security and stabil-
ity ; Reducing human suffering ; Promoting cooperation, transparency and 
responsible action by States Parties in the international trade in conven-
tional arms, thereby building confidence among States Parties”. (36)

Thus, it does not aim to create a general prohibition of arms trade, but 
is rather a means to ensure that States are held responsible for their trans-
fers. (37) By rendering the field of arms trade more transparent, and mov-
ing towards the harmonisation of national control mechanisms, the ATT 
contributes to the normalisation of the arms market. (38)

The ATT regulates transfers of a series of conventional arms listed under its 
Article 2(1), as well as their parts and components, (39) and munitions. (40) 
Since 2015, Walloon arms transferred to Saudi Arabia have included: hand-
guns; munitions; armoured vehicles and their components; explosive agents; 
artillery pieces; rockets or other explosives; military airplanes; and armor. (41) 
For the purpose of this paper, it shall be presumed that the entirety of the 
material at stake falls under the ATT’s scope. On that basis, the present sec-
tion aims to establish that the exportations are in breach of the obligations 
contained in Article 6(3) (A) and Article 7 (B) ATT.

 (36) Arms Trade Treaty, 2 April 2013, UN General Assembly Resolution A/RES/67/234 
(“ATT”), Article 1.

 (37) L. simonet, Le Traité sur le commerce des armes, Genèse, analyse, enjeux, perspectives du 
premier instrument juridique consacré à la réglementation des transferts internationaux d’armes 
conventionnelles, Paris, Éditions A. Pedone, 2015, p. 10.

 (38) Ibid.
 (39) ATT, Article 4.
 (40) ATT, Article 3.
 (41) Walloon Region, Arms Reports 2015, 2016, 2017.
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A. — Violations of Article 6(3) ATT

Article 6 ATT provides for three situations in which arms transfers are 
strictly prohibited. (42) In particular, transfers are prohibited where a State 
has:

“knowledge at the time of authorization that the arms or items would be used 
in the commission of […] crimes against humanity, grave breaches of the Geneva 
Convention of 1949, attacks directed against civilian objects or civilians protected 
as such, or other war crimes as defined by international agreements to which it 
is a party” (43).

As previously mentioned, numerous reports have denounced breaches of 
IHL and IHRL by the Coalition in Yemen. Most notably, the wrongful acts 
committed by the Coalition include attacks directed against civilians and 
civilian objects, as well as other war crimes as defined by the Rome Statute 
of the International Criminal Court (“ICC”).

However, Article 6(3), ATT, raises two issues regarding its scope, in terms 
of the subjective element it requires. First, this section shall establish that, at 
the time it authorised the exportations under scrutiny, Belgium had knowl-
edge of the risk (1). Second, the level of risk met the required threshold (2).

1) The State has knowledge at the time of authorisation…

Article 6 does not specify a requisite threshold of knowledge. However, 
absolute certainty does not seem indispensable, and the requirement of 
knowledge appears to be met where the State should have known how the 
arms were going to be used.

Indeed, in accordance with the general rule of interpretation enshrined 
under Article 31 of the Vienna Convention on the Law of Treaties (“VCLT”), 
the notion of knowledge must be interpreted in good faith, and in accordance 
with its ordinary meaning in the light of the treaty’s object and purpose. (44) 
The ATT’s first objective is to

“establish the highest possible common international standards for regulating 
or improving the regulation of the international trade in conventional arms” (45).

It would be contrary to such an objective to exclude, from the scope of 
Article 6(3) ATT, cases where the State ought to have known the expected 

 (42) L. simonet, op. cit., p. 87.
 (43) ATT, Article 6(3).
 (44) Vienna Convention on the Law of Treaties, adopted in Vienna on 23 May 1969, UNTC 1980 

Vol. 1155, I-18232 (“VCLT”), Article 31(1).
 (45) ATT, Article 2.
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use of the goods. (46) Accordingly, a level of knowledge of absolute certainty 
cannot be considered to be required. (47)

Additionally, the requirement of knowledge has been discussed in the con-
text of other international norms. Notwithstanding the very distinct nature 
of those norms, the discussions surrounding their application can, to a certain 
extent, enlighten the interpretative process. (48)

First, as discussed infra, the notion of knowledge has been examined in 
the context of the rules on aid and assistance enshrined under Article 16 
and Article 41 ARSIWA. It should be already noted that, in the context of 
these Articles, the internationally wrongful act must be happening or have 
happened. In contrast, the application of Article 6 and Article 7 of the ATT 
only requires that the transferred arms might be used in the commission of a 
future wrongful act. (49)

Second, knowledge has been addressed by the ICJ in its Genocide case (50). 
The Court distinguished the thresholds required by, on the one hand, the 
rule on complicity; and, on the other hand, the obligation to prevent. Both 
were imposed by the Convention on the Prevention and Punishment of the 
Crime of Genocide. Complicity in genocide requires, at the least, that the 
State’s organs must be aware that genocide was about to be committed or 
was under way. That means that “full knowledge of the facts” is required. To 
the contrary, a State may breach its prevention obligation even if it had no 
certainty,

“it is enough that the State was aware, or should normally have been aware, of 
the serious danger that acts of genocide would be committed”. (51)

A State should have known when the circumstances are of public notoriety, 
or when it breached its due diligence obligation by not taking into account the 
information from reliable sources. (52) Such sources include UN organs; the inter-
national and non- governmental organisations; and, the main media outlets. (53) 
In assessing whether a transfer complies with the criteria under Article 6(3) of the 
ATT, the State must take into consideration all the information at its disposal 

 (46) C. da silva and b. wood (Ed.), Weapons and international law — The arms trade Treaty 
annotated, Brussels, Larcier, 2015, p. 103.

 (47) C. stiernon, “Commerce des armes et responsabilité internationale des États exporta-
teurs”, Notes d’analyse du GRIP, 30 March 2017, Brussels, p. 10.

 (48) VCLT, Article 31(3)(c).
 (49) S. casey- maslen, a. clapham, g. giacca, s. parker, The arms trade treaty — A commen-

tary, Oxford, Oxford University Press, 2016, p. 205.
 (50) Application of the Convention on the Prevention and Punishment of the Crime of Genocide 

(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, I.C.J. Reports 2007, (“Genocide 
case”) p. 43.

 (51) Genocide case, §432.
 (52) S. casey- maslen, A. clapham, G. giacca, S. parker, op. cit., p. 207 ; C. da silva and 

b. wood (Ed.), op. cit., p. 103.
 (53) Ibidem.
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and the probable final use of the exported arms. (54) Consequently, the more 
information the State has, the more difficult it will be to prove that it was 
unaware of how the exported goods would be used.

The previous conduct of the importing State shall also be taken into 
account. (55) As soon as there is proof of actual or recent IHL or IHRL 
violations by that State, there is a manifest risk that such violations may 
continue to occur or shall reoccur in the future. Thus, the transferring State 
cannot pretend to ignore the possibility that the arms it considers exporting 
would be used in the commission of breaches of international law.

The determination of the obligation under article 6(3) ATT relates, to a 
certain extent, to the notion of due diligence. As it will be shown, this concept 
plays a central role in the assessment of the legitimacy of arms transfers. 
Indeed, we will see infra that due diligence recurs in each obligation analysed. 
However, the precise content and scope of due diligence is still unsettled and 
the notion remains at the centre of controversies. (56)

Finally, parts and components are targeted by Article 4 of the ATT. 
Where they are exported to a State which intends to re- export them, the 
first- exporting State must take into account the declared final user in the 
assessment of the risks. (57)

Violations of IHL and IHRL by the parties to the Yemeni conflict, par-
ticularly by the Saudi Arabian-led Coalition, have been denounced repeat-
edly at the UN (58), the EU (59) and the Belgian (60) levels and by interna-
tional NGOs. (61) Violations committed by Saudi Arabia in the context of 

 (54) C. da silva and b. wood (Ed.), op. cit., p. 88.
 (55) S. casey- maslen, A. clapham, G. giacca, S. parker, op. cit., p. 207.
 (56) See for example S. Cassella (dir.), Le standard de due diligence et la responsabilité interna-

tionale, SFDI Journée d’études franco- italienne du Mans, Paris, Pedone, 2018 ; ILA Study Group on 
Due Diligence in International Law, Second Report, July 2016.

 (57) C. stiernon, op. cit., p. 11.
 (58) Human Rights Council Resolution A/HRC/RES/36/31 of 29 September 2017 ; Final report 

of the Yemen Panel of experts mandated by Security Council Resolution 2204 (2015), S/2016/73, 
22 January 2016 ; Final report of the Yemen Panel of experts mandated by Security Council 
Resolution 2266 (2016), S/2017/81, 31 January 2017 ; Final report of the Yemen Panel of experts 
mandated by Security Council Resolution 2342 (2017), S/2018/68, 26 January 2018 ; Security 
Council, 8191st meeting (AM), SC/13227, 27 February 2018, meeting coverage ; UNOCHA, Humani-
tarian needs overview 2018-Yemen, December 2017, available at : https://www.unocha.org, accessed 
on 29 April 2018.

 (59) European Parliament Resolution of 9 July 2015 on the situation in Yemen (2015/2760 
(RSP)); European Parliament Resolution of 25 February 2016 on the situation in Yemen, 
2016/2515(RSP); European Parliament Resolution of 15 June 2017 on the humanitarian situation 
in Yemen, 2017/27/27(RSP); European Parliament resolution of 4 October 2018 on the situation in 
Yemen (2018/2853(RSP)).

 (60) Chambre des représentants de Belgique, Résolution visant à reconsidérer la politique 
étrangère de la Belgique à l’égard du Royaume d’Arabie saoudite, texte adopté en séance plénière, 
8 juin 2017, Doc. 54 2055/011.

 (61) Amnesty International, Report 2016 /2017- 2017/2018; Human Rights Watch, World 
Report 2018, Events 2017-Yémen; L. héau et C. stiernon, op. cit.
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the intervention of the Coalition in Yemen are thus of public notoriety and 
the numerous reports and documents that attest them leave no doubt as to 
Belgium’s awareness in that regard.

2) … that the arms or items would be used in the commission of…

The knowledge requirement relates to the risk that the exported arms 
would be used in the commission of one of the acts listed in Article 6, ATT. 
The threshold of risk required by Article 6 is higher than the overriding risk 
of Article 7(3), ATT. However, it is lower than the level of risk required to 
prove complicity in the commission of a war crime. (62)

The ATT is a preventive instrument, intended to prevent the commission 
of the acts listed in its Articles 6 and 7. This implies an interpretation that 
facilitates this aim. (63) The arms or items exported would thus be used in 
the commission of a wrongful act where there is sufficient reason to believe 
in such a use. This interpretation has been confirmed by the common dec-
laration of a group of States who stated that transfers shall be prohibited

“when there is a clear and reasonable ground to believe that such weapons will 
be used in violation of international human rights law or international humani-
tarian law”. (64)

The International Committee of the Red Cross (“ICRC”) has established 
various criteria that must be considered in the risk assessment, including the 
previous violations by the importing State and its official commitment to 
respect and transpose IHL and IHRL at the domestic level. (65)

It is argued that the numerous violations of IHL and IHRL, committed 
by the Coalition since its first intervention in Yemen in 2015, constitute a 
reasonable basis to conclude that the arms would be used in the commission 
of one of the listed wrongful acts. More specifically, the available informa-
tion indicates a risk of attacks against civilian objects or civilians protected 
as such and other war crimes.

B. — Violations of Article 7 ATT

When the transfer does not fall within the scope of any of the prohibition 
under Article 6, the exporting State is still obliged to assess its impact on 

 (62) C. da silva and b. wood (Ed.), op. cit., p. 103.
 (63) VCLT, Article 31(1) ; C. da silva and b. wood (Ed.), op. cit., p. 103.
 (64) Joint statement on elements for a Treaty from Argentina, Chile, Colombia, Guatemala, 

Jamaica, Mexico, Peru, Trinidad and Tobago, and Uruguay to the Chairman, July 21, 2010, avail-
able at: http://wwwupdate.un.org/disarmament/convarms/ATTPrepCom/Documents/Statements-
MS/2010-07-21/21072010-JointStatement-E.PDF, accessed on 29 April 2018.

 (65) ICRC, Arms transfer decisions. Applying international humanitarian law and international 
human rights law criteria — A practical guide, 12 September 2017, pp. 7-8.
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peace and security, IHL and IHRL. (66) The State shall not authorise the 
export if it determines that there is “an overriding risk of any of the negative 
consequences in paragraph 1”. (67)

Accordingly, the State must first clearly demonstrate that the proposed 
export would legally and effectively contribute to peace and security. (68) 
However, in 2015, the European Parliament condemned:

“the air strikes by the Saudi-led coalition and the naval blockade it has imposed 
on Yemen, which have led to thousands of deaths, have further destabilised 
Yemen, have created conditions more conducive to the expansion of terrorist and 
extremist organisations such as ISIS/Da’esh and AQAP, and have exacerbated 
an already critical humanitarian situation” (69).

The Parliament urged the parties to “end the use of violence 
immediately” (70). The Parliament repeatedly expressed its concerns regard-
ing the threat to regional and international stability, and called upon the 
parties to engage in negotiations. (71) Therefore, it can hardly be argued 
that the arms transfer to Saudi Arabia would contribute effectively to peace 
and security.

Second, the export shall be negated when the State determines that there is 
an overriding risk that the arms or items could be used to commit or facilitate 
the commission of serious violations of IHL or IHRL. (72)

Article 7 has a broader scope than Article 6, ATT. However, the notion 
of overriding risk is not defined, neither by the ATT nor by other instru-
ments. It has been interpreted as a “sufficient degree of likelihood”; (73) a 
manifest or substantial risk; or a risk more probable than improbable to be 
realised. (74) According to another interpretation, it is necessary to assess 
the risk regarding the possible positive impact of the export. Should the risk 
be more important than the expected positive impact, the export shall be 
prohibited. (75)

 (66) ATT, Article 7(1) ; L. Simonet, op. cit., p. 95.
 (67) ATT, Article 7(3).
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Paper on practical measures to conduct likelihood assessments under Articles 6 and 7 of the Arms 
Trade Treaty’, submitted by Switzerland on March 2, 2018, ATT/CSP4.WGETI/2018/CHE/255/
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As it is the case for the prohibitions enshrined under Article 6, the previous 
conduct of the importing State is of particular importance in establishing 
the overriding risk. (76) The respective assessment shall commence with an 
inquiry into the general conduct of the importing State, regarding its human 
rights obligations. It is then necessary to determine whether specific viola-
tions have been committed through the use of classical arms and, finally, 
whether there is a risk that such violations would occur as a result of, or be 
facilitated by, the relevant transfer authorisation. (77)

Considering that the threshold is lower than the one required by Article 6, 
it is submitted that Belgium should have determined the existence of an over-
riding risk, in the sense of a sufficient degree of likelihood of serious violations 
of IHL and IHRL in Yemen. An in-depth analysis of the kind of violations 
which are considered to be “serious” exceeds the scope of this paper. Thus, 
let us only recall that there were overriding risks of utilisation of starvation 
as a method of warfare; indiscriminate and disproportionate attacks; and 
attacks contrary to the principle of distinction. With regard to the violations 
of IHRL, the right to life; safety; health; education; and food were threatened 
by the indiscriminate attacks and the blockade measures of the Coalition.

Accordingly, it is submitted that the Walloon Region ought to have 
refused the export licences, if not on the basis of the absolute prohibition 
of Article 6(3), at least on the basis of Article 7. However, the persistent 
controversies surrounding the matter, both in Belgium and the EU, and the 
recurrent discussions on effective implementation by States Parties, evidence 
the lack of uniformity in the implementation of the ATT. (78)

ii. — breach of common article 1 geneva 
conventions

Common Article 1 to the 1949 Geneva Conventions provides the obligation 
for States Parties not only to respect IHL, but also to ensure respect for the 
Conventions in all circumstances. The ICJ has recognised the customary 
nature of this obligation. (79) States, whether or not they are parties to the 
armed conflict, have the obligation to “do everything reasonably in their 

Arabia’s military intervention in Yemen, Legal opinion prepared by Matrix Chambers on instructions 
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power to ensure that the provisions are respected universally” (80). States are 
obliged to ensure respect not only by their organs or persons under their juris-
diction, but also by other States and non-State Parties. (81) This is explained 
by the erga omnes nature of the obligations created by the Conventions. (82)

The obligation to ensure respect has both negative and positive aspects. 
The positive aspect requires States to use all means at their disposal to pre-
vent and cease violations. Whereas, under the negative aspect, States shall 
refrain from aiding and assisting other States in the commission of such 
violations or from encouraging them. (83) However, this distinction shall 
not be conceived too strictly, at the risk of diminishing the accountability 
of States. (84)

The ICRC finds an illustration of the obligation’s negative aspect in the 
area of arms transfers. The commentary to Common Article 1 provides that:

“Article 1 requires High Contracting Parties to refrain from transferring 
weapons if there is an expectation, based on facts or knowledge of past patterns, 
that such weapons would be used to violate the Conventions”. (85)

This obligation, enshrined in Article 1, Geneva Conventions, is one of 
means, and not result. It reflects the more general obligation of due diligence, 
which compels States to ensure other States’ rights. (86) According to the 
ICJ’s developments in the Genocide case, due diligence must be assessed in 
concreto, taking into consideration a State’s capacity to effectively influence 
the commission of the wrongful act. The State’s influence capacity depends 
on its political and economic links with the authors. Consequently, the stron-
ger these links, the higher the capacity of influence and the more demand-
ing the obligation to ensure respect of the Conventions. (87) However, the 
State cannot justify itself by stating that, even if it had done everything in 
its power, the violations still would have occurred in any event. This is not 
relevant according to the ICJ. (88)
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Further, the obligation enshrined in Article 1 does not require a threshold 
of severity to be met. Nevertheless, the severity of the violations is relevant 
when determining the precise scope of the obligation binding the State, and 
the measures that can reasonably be expected from that State. (89) Simi-
larly, no subjective element of intent is required by Common Article 1, which 
enshrines an autonomous primary norm. (90) It can already be noted that, 
according to a certain interpretation, the negative aspect of the obligation to 
ensure respect is in fact “a specific affirmation of secondary state responsibil-
ity as set out in Article 16 ARSIWA” (91). However, a condition of intent 
could potentially be read into Article 16 commentary. (92) If confirmed, 
such a requirement of intent would imply that material support, which is 
granted despite knowing that it would be used in the commission of vio-
lations, could constitute a violation of Common Article 1, irrespective of 
whether it amounts to aid and assistance in the sense of the rules on State 
responsibility. (93) The controversial content of Article 16 will be further 
discussed within the next section.

Applied to arms transfers, a violation of Common Article 1 implies a cer-
tain threshold of risk. Accordingly, a State shall negate the export licence 
wherever there is a serious, manifest, substantial, or important risk (94) that 
the transferred arms would be used in violation of IHL.

Weapons and military means represent a determinative element for the 
parties to an armed conflict, whether international or non- international. 
Western States have the capacity to effectively influence the respect of IHL, 
in the context of the Yemeni conflict, through their exports to Saudi Ara-
bia. (95) Due to all the information made available by numerous reports 
regarding the conduct of the Coalition, the risk that the transferred weapons 
would be used in violation of IHL appears at least “manifest”, “substantial” 
and “important”. Thus, the due diligence obligation under Article 1 obliges 
Belgium to negate the export licences in direction to Saudi Arabia. The argu-
ment put forward by Belgium, according to which “[u]n embargo d’une seule 
région ou d’un seul pays n’aura, hélas, aucun impact international, notamment 
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sur le respect des droits de l’homme”, (96) is irrelevant. The Belgian exports 
cannot be justified by the lack of a European or UN Embargo. This position, 
in addition to being illogical, is also contrary to the principles developed by 
the ICJ. (97)

iii. — state’s “complicity” in the sense 
of article 16 arsiwa

Turning to the secondary norms enshrined in the State responsibility 
framework, Article 16 ARSIWA is particularly relevant when it comes to 
arms transfers. It contains the prohibition for States to bring their aid and 
assistance to the violation of an international norm by another State. This 
provision is considered part of customary international law. (98)

There is no condition concerning the nature of the aid or assistance brought 
by the assisting State. What matters is the causal link between the aid or 
assistance and the commission of the principal wrongful act. (99) The notion, 
sometimes also referred to as complicity, is normative in nature and must be 
assessed on a case-by-case basis. (100)

State responsibility for aid and assistance in the commission of an interna-
tionally wrongful act, under Article 16 ARSIWA, requires two conditions to 
be met. First, it is required that the act would also have been wrongful “had 
it been committed by the assisting State itself”. (101) Second, the assisting 
State must be aware of the circumstances making the conduct wrongful. (102) 
More controversially, the ILC commentary to Article 16 appears to include a 
third condition, where it states that the assisting State must act with a view 
to facilitating the commission of that wrongful act and actually do so. (103) 
However, the content of such an “intent” requirement, and even its mere 
existence, are debated. (104)

The first condition does not raise any issue, as it is sufficient to observe 
that Belgium ratified the instruments containing obligations regarding IHL 
and IHRL and, specifically, the Geneva Conventions of 1949. For the rest, 
it is argued that the condition of knowledge (A) and intent, if any, (B) are 
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fulfilled in the case of Belgium. Therefore, it must be considered as a complicit 
State, in respect of the violations perpetrated by Saudi Arabia in the context 
of the Yemeni conflict.

A. — Belgium has knowledge of the circumstances of the 
wrongful act

Similarly to Articles 6(3) and 7 ATT and Common Article 1 to the 1949 
Geneva Conventions, the threshold of knowledge, which is required by the 
rule on aid and assistance, is still to be determined. (105)

According to Alexandra Boivin, the threshold is met not only by an 
objective, in the sense of real and direct, knowledge, but also by constructive 
knowledge deriving from the due diligence requirements. Indeed, it cannot 
be considered that a State is unaware of the abusive use of the arms by 
another State where such information is widely spread. (106) Other authors 
have found that the threshold was met in case of “actual or near- certain 
knowledge” (107), or “virtual certainty, on the part of the assisting State of 
the eventual possibility of unlawful use of its assistance” (108). These cases 
appear to include situations where the assisting State should have known that 
its assistance would be utilised unlawfully.

However, members of the ILC seem to have adopted a stricter threshold 
of knowledge during their discussions on Article 16. (109) Similarly, the ICJ 
established that state complicity in the commission of genocide requires 
the assisting State’s organs to, “at the least”, be “aware that genocide was 
about to be committed or was under way”. (110) This interpretation seems 
to exclude the lower threshold of should have known. (111)

In any event, Harriet Moynihan has developed the concept of “wilful blind-
ness”, characterising the conduct of a State which deliberately ignores the 
wrongful conduct of the assisted State. (112) By that wilful blindness, the 
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assisting State tries to escape its responsibility, turning a blind eye to the 
risk of actual or future violations by the assisted State. However,

“where the evidence stems from credible and readily available sources, such as 
court judgments, reports from fact- finding commissions, or independent monitors 
on the ground, it is reasonable to maintain that a State cannot escape responsibil-
ity under Article 16 by deliberatively avoiding knowledge of such evidence” (113).

Accordingly, where a State has knowledge, near- certain knowledge or 
where it deliberately closes its eyes on the risk of violations, the “subjec-
tive” element under Article 16 shall be considered met. However, Article 16 
would not go as far as imposing a due diligence obligation, upon States, akin 
to the one enshrined in Common Article 1 to the Geneva Conventions. (114)

B. — A contested condition : Belgium intends to facilitate the 
commission of the wrongful act

No condition of intent stems from Article 16 ARSIWA itself. However, its 
commentary establishes that “the aid or assistance must be given with a view 
to facilitating the commission of that act, and must actually do so”. (115) 
Further, the commentary specifies that such condition implies that the aid or 
assistance must be “clearly linked to the subsequent wrongful conduct”, (116) 
meaning that “the relevant State organ intended, by the aid or assistance 
given, to facilitate the occurrence of the wrongful conduct”. (117) As already 
mentioned, (118) this condition is contested and discussions exist among 
scholars regarding its mere existence. (119) Sufficient practice appears to be 
lacking in order to determine the necessity or exact scope of any subjective 
requirement of intent. (120) The relationship between such intent and the 
condition of knowledge also remains unclear. (121)

It follows from a certain interpretation, that the conditions of knowledge 
and intent are so closely linked that it is sufficient to prove knowledge or 
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virtual certainty to deduce intent, (122) although assimilating intent with 
knowledge might be seen as problematic. (123)

Similarly, without confounding rules on State responsibility on the one 
hand, and individual criminal liability on the other, a parallel can be drawn 
between Article 16 ARSIWA and Article 30(2)(b) of the ICC Rome Stat-
ute. (124) According to the latter, the intent criterion is met not only when 
someone “means to engage in the conduct”, but also when that person is 
aware “that a circumstance exists or a consequence will occur in the ordinary 
course of events”.

In any case, it is not necessary to establish an element of intent where the 
conduct for which State responsibility is sought is also covered by a primary 
norm, which does not itself require any element of intent. (125)

The question whether the assisting State shall share the intent of the main 
perpetrator of the violation (dolus specialis) was raised by the ICJ in the 
Genocide case. However, it remained unanswered. The Court considered that, 
in any event, it was not established that the authorities of FRY had con-
tinued to furnish aid and assistance to the VRS, with knowledge of the spe-
cific genocidal intent of its leader. (126) Nonetheless, the aid and assistance 
brought by a State constitutes a distinct internationally wrongful act from 
the one it contributed to. (127) Thus, the two conducts must be considered 
to violate two distinct obligations. Accordingly, it is argued that, even if 
the aid or assistance must be linked to the wrongful conduct of the assisted 
State, Article 16 does not require the proof of a shared intent between the 
two States.

Finally, let us recall that, for State responsibility to be engaged, it is not 
necessary that the exported arms had been essential to the commission of 
the wrongful act. It is sufficient that they represented a significant, or sub-
stantial, contribution to the wrongful act. (128)

In view of the aforementioned interpretations of Article 16 and its condi-
tions, it is argued that the requirements of knowledge and intent (if deemed 
applicable) of Belgium, in the context of its transfers to Saudi Arabia, are 
met. The available information establishes its certain knowledge or virtual 
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certainty, or, at least, its wilful blindness to the violations. As for the highly 
contested intent requirement, it is firstly submitted that it does not need 
to be proven. However, even considering that proving intent is required, 
Belgium’s intent to facilitate the considered violations can be deduced from 
the fact that it authorised the unlawful transfers, despite the information 
at its disposal.

conclusion

Saudi Arabia violates IHL and IHRL in the context of the Coalition’s 
intervention in the Yemeni conflict, as repeatedly denounced by official 
documents. However, Belgium has continuously supplied Saudi Arabia 
with weapons, breaching its international obligations. Therefore, the export 
licences attributable to Belgium constitute an internationally wrongful act, 
for which the State should be held responsible.

More specifically, it has been established that Belgium’s conduct breaches 
its obligations under Article 6(3) and Article 7 ATT; Common Article 1 to the 
Geneva Conventions of 1949; and constitutes a form of aid and assistance in 
terms of Article 16 ARSIWA.

All these obligations require a certain level of knowledge that the exported 
arms would be used by Saudi Arabia in the commission of violations of IHL 
or IHRL. However, none of them clearly define the respective thresholds 
of knowledge, or risk, required. Common minimal principles could, never-
theless, be inferred regarding their subjective element. Accordingly, States 
must take into consideration all the elements released by reliable sources 
when assessing an export request. This shall include the previous conduct 
of the importing State, as well as the previous violations committed by the 
receiving State. Thus, the required level of knowledge covers not only the 
certain knowledge, but also the cases in which a State should have been aware 
of the violations that would be facilitated by the transferred weapons. In the 
delicate determination of the exporting State’s degree of knowledge under 
Article 6 ATT or 16 ARSIWA, due diligence seems to play the predominant 
role. Due diligence is also more generally reflected in the substance of the 
obligation to ensure respect of IHL under Common Article 1 to the Geneva 
Conventions.

Considering the substantive amount of information made available by 
reliable sources on previous and ongoing violations of IHL and IHRL by 
the Saudi Arabian-led Coalition in Yemen, it can at least be considered that 
Belgium should have known that the arms it exports would be used in the com-
mission or facilitation of such violations. In addition, we have seen that Bel-
gium cannot hide behind the absence of an embargo at the EU or UN level. 
Accordingly, it is here submitted that Belgium could be held responsible for 
the internationally wrongful act of continuous arms transfer to Saudi Arabia.
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Today, the illegality of the transfers to Saudi Arabia appears to be more 
extensively acknowledged. (129) Subsequently, new questions can be raised 
concerning the modalities of implementation of the corresponding State 
responsibility at the international level. How, and by whom, could the inter-
national responsibility of Belgium be implemented regarding its arms expor-
tation to Saudi Arabia since the Coalition’s first intervention? This discussion 
could utilise Article 48 ARSIWA as a starting point. This Article entails that 
Belgian responsibility could be invoked by a “State other than an injured 
State”. This is so because the existing norms regulating arms trade seem to 
be due to the international community as a whole. (130) In any event, this 
question calls for separate developments.

Another major issue which was left aside by this paper is the lack of trans-
parency, which characterises not only the licencing process of the weap-
ons (131) but also their movements subsequent to the initial transfer. Despite 
States’ obligation to prevent their diversion, (132) arms’ traceability has 
proven to be challenging. (133) This raises further questions in terms of the 
level of due diligence exercised by States in the control of the final destina-
tion of their weapons. (134)
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